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BBEAEHUWE

Kypc nexiuii moaroToBjaeH B COOTBETCTBHH € Y4eOHOI mporpaMmmoii kypca «Ipax-
JTAHCKOE TIPaBO» JJIsl CTYJACHTOB (haKylbTeTa JUcTaHIMOHHOro ooyuenus TYCYPa.

CrpykTypa Kypca JEeKIHi ToIYMHEHa 0011eMy MOJIX0ly TOCTPOEHUS TEOPETHUECKO-
ro MaTepualia B paMKax yudeOHOro Kypca rpaxaaHcKoro mpasa (o6mas yacts). Comepixa-
HHUE y4eOHOTr0 Kypca COOTBETCTBYET MOJIX0/IaM, BEIPAOOTaHHBIM B COBPEMEHHOM IIMBHIIU-
CTUYECKOM JOKTPUHE, OTpaKaeT Pe3ysIbTaTbl HAYYHbIX UCCIIEJOBAaHUM aBTOPA U OCBEILAET
BOIIPOCHI, HAYMHAS OT MOHSTHS TPakIaHCKOTO MPaBa U 3aKaHUYMBAasi UHCTUTYTOM HCKOBOM
JABHOCTHU.

JUJis IOTHOTBI YCBOGHMSI TEOPETHUUYECKOTO MaTepuaia CTy/IeHTaM CJelyeT 0OpaTUTh-
Cs K JCUCTBYIOIIEMY I'PaKJaHCKOMY 3aKOHOJATEJIbCTBY M, MPEXJE BCEr0, OCHOBHOMY
oTpaciaeBoMy KoauduiupoBaHHOMY akTy — [ pakmanckomy koaekcy Poccuiickoit dene-
panuu, a TakXke CylaeOHON MPaKTHKE MO BOIPOCAM MPUMEHEHHUS HOPM TPakIaHCKOTO
3aKOHO/IATENbCTBA.

Cornawenus, NPUHATbIE B KHUIE

I[J'If[ YIy4dlICHHA BOCIIpUATHA MaTcpuajia B I[aHHOﬁ KHUTC HCHOJB3YIOTCA NHKTO-
T'paMMBbI U CIICHHUAJIBHOC BBIACICHUC BaKHOM I/IH(bOpMaHI/II/I.

DY ora MUKTOrpaMMa O3HA4aeT BHUMAaHHUE. 371eCh BbIJIENICHA Ba)KHAsl WH-

ei dbopmanus, TpeOyromas akIleHTa Ha HEeW. ABTOp 37€Cb MOXET Mojie-

3 JUTHCSI C YUTATEJEM OIBITOM, YTOObI MOMOYb M30€XKaTb HEKOTOPHIX
OIIHOOK.



6 BBepneHue

OTa NMKTOrpaMMma O3HadaeT npumep. B nanHoM Gi10ke aBTOp MOXKET IPUBECTH IPaK-
TUYECKUI pUMeEp AJIs OSICHEHUS U pa30opa OCHOBHBIX MOMEHTOB, OTPAKEHHBIX B TEO-
pPETUYECKOM MaTepuaie.



JNekuyna 1

['PAXKOAHCKOE TNMPABO KAK OTPACITIb
[MTPABA

1) Ilpeomem epadsicoanckozo npasa
2) Memoo epasxcoarnckoeo npasa
3) Ilpunyunvl epasxcoanckozo npasa

4) Cucmema epaxcoanckoeo npasa

1.1 NpegmeT rpaxkgaHcKoro rnpasa

I'pasicoanckoe npago—>smo 6a3o6as ompaciv poccuilickoeo npasd,
HOpMbl KOMOPOTU HA HAYANAX OUCNOSUMUBHOCMU, PABEHCMBA U UMYUje-
CMBEHHOU CaMOCMOAMENbHOCIU YUACMHUKO8 2PANCOAHCKO20 000pO-
ma, 60CCMAHOBUMENbHOU HANPAGIEHHOCMU 3AuUmbl U UMYUeCTNEeH-
HO20 Xapakmepa 2panicOaHCKO-npagosoll OMmMeemcmeeHHOCMU pecyiu-
DYIOM UMYWeCmEeHHble U TUYHbLE HeUMYU eCmEeHHble OMHOULEHUSL.

I'paxxmanckoMy MpaBy Kak BeAyIEH OTPaciIM 4aCTHOTO MpaBa MPHUCYIIH CBOU Mpe-
MET, METOH, IPUHIIUIIBI U CUCTEMA.

Tpaouyuonno noo npeomMemom OmMpacneéozo pezyiupo8anus NnoHu-
Maemcst KOMIIIEKC 00 ecmeeHHbIX OMHOUleHUL, 001a0arwux maKumu
CXOOHBLIMU Yepmamil, Komopbvle mpedyom nooxooa K ux npasosoil pe-
2NAMEHMayul ¢ y4emom eOUHbIX Ha4al U ¢ UCNONb3068aAHUeM eOUHO00-
PA3HBIX NPUEMO8 U CPEOCME 8030€UCMBUSL.
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Comnacho ct. 2 'K P® npeamMer rpakaaHCKO-IPaBOBOIO PETYIUPOBAHUS COCTABIISAIOT
TPU I'PYIIIBI OTHOLIEHUIN: UMyujecmeentvie, TUUHble HeUMyujecmeenHsvle U KOpnopamus-
Hble OMHOWEHUS.

OCHOBHY!O IpylIly OTHOLIEHHUM, PEryJIUpyEMBIX HOPMaMH T'PakJaHCKOIO 3aKOHOa-
TEJNbCTBA, COCTABIISIIOT UMYLIECTBEHHbIE OTHOIIECHU. VX MOHSTHE HEPA3PBIBHO CBA3AHO
C TOHSATHUEM MMYUIECTBA, [10Jl KOTOPHIM B IPAXKIAHCKOM IpaBe MOHUMAIOTCS HE TOJIHKO
BEILM, HaXOJAIIMECss B COOCTBEHHOCTH WJIM IOJIb30BaHUU KaKOro-aubo jula, HO M Tak
Ha3bIBaeMble IIpaBa TpeOOBaHUs (HapuMep, IpaBo TpeOOBaTh BO3BpATa J0Jra, epeaadu
MIPOJIAaHHOM BEIHX U T. I1.). BMecTe ¢ TeM UMyIIeCTBEHHbIE OTHOILIEHHS MOT'YT OBITh CBsI3a-
HbI HE TOJIBKO C NEPEMELIEHHUEM UMYLIECTBA, HO U C BBIIIOJHEHUEM PAa0OT M OKa3aHUEM
ycayr. Ilpu 3ToM Takue OTHOLIEHHsI HE MPEACTaBIAIOT cOOOMl CBSI3b MEXAY BelaMU
WIM CBSA3b KaKOro-iu0o JHia U Beumu. TakuM o0pa3oM, UMYIIECTBEHHbIE OTHOLICHUS
(BBICTYHAsi HPUMEPOM OOLIECTBEHHBIX, COLMANIbHBIX OTHOLIEHUH) IPEACTaBIAIOT OO0
OTHOUICHHUS, BO3HUKAIOIINE UCKITIOYUTEIBHO MEXTy CyObEKTaMH 110 OBOly UMYIIIECTBa,
U BCETJIa CBA3aHbI JIM0O0 C HAXOXKACHUEM MMYILECTBA Y ONPEAEIEHHOrO cyObeKTa (OTHO-
LIEHMsI CTATUKH), JINOO C MepexoAoM Onar OoT OJHOro CyObeKTa K Apyromy (OTHOLIEHHS
JTUHAMUKH ).

OOmieii yepToil Bcex UMYIIECTBEHHBIX OTHOILEHHWH SBISETCA UX CTOMMOCTHOM Xa-
pakTep. OCHOBHasl 4acThb TAKUX OTHOLIEHWM CKJIAIbIBA€TCS B TOBAPHO-IEHEKHOM CET-
MEHTE, a UX OOBEKTHI, KaK MPaBUJIO, 00Jaal0T KauecTBOM ToBapa. CyOBbEeKTHI TaHHOTO
CErMEHTa SKOHOMHKH Yallle BCEro o01aJaroT CTaTyCoOM MPEANpPUHUMATENS U Y4aCTBYIOT
B TaK Ha3bIBAEMbIX MPEAIPUHUMATEIBCKUX OTHOIICHUSAX MMOCPEICTBOM OCYIIECTBICHUS
IPEAIPUHUMATEIBCKON JesATesbHOCTH. 1loa nmocnenHell moHMMaeTcs caMoCTOATEIbHAs
OCYLIECTBJIsIEMasl HA CBOM PUCK JEATEIbHOCTD, HAllPAaBICHHAs HA CUCTEMATUYECKOE I10-
JTy4eHue MPUOBLTH OT MOJIb30BAHUS MMYILECTBOM, IPOAAXKH TOBAPOB, BBHIIOIHEHUS pa-
00T WM OKa3aHUs YCIYT JIMLAMH, 3apETUCTPUPOBAHHBIMU B YCTAHOBJIEHHOM 3aKOHOM
nopsike (cT. 2. 'K P®D).

B 10 xe BpeMs He Bce MMYIIECTBEHHBIC OTHOLIEHHS PErYJINPYIOTCS I'Pa)KIaHCKUM
npaBoM. HekoTopele U3 HUX MOTYT BXOAUTH B MpEIMET APyrux orpaciei mpasa (Oron-
JKETHOH, HAJIOTOBOM, a]MUHUCTPATUBHON). | pakTaHCKUM IIPpaBOM MOT'YT PETyJIUpOBaTh-
Csl JIMLIb TaKUe MMYLIECTBEHHbIE OTHOILEHHS, KOTOpPble OCHOBaHbl HAa PABEHCTBE, aB-
TOHOMHH BOJIM U UMYILECTBEHHOW CaMOCTOATEIbHOCTH YYACTHUKOB 3TUX OTHOIIECHUH.
IIpu 3TOM Ba)XHO MMETH B BHIY IpsiMOe yka3aHue |paxnaHckoro koxexkca P® na ToO,
YTO K MUMYILECTBEHHBIM OTHOLIEHMSIM, OCHOBAHHBIM Ha aJIMUHUCTPAaTUBHOM WM MHOM
BJIACTHOM TOAYMHEHUM OJHON CTOPOHBI JIPYroi, B TOM YMCJIE K HAJOIOBBIM M JAPYTUM
(MHAHCOBBIM M aIMUHUCTPATUBHBIM OTHOILIEHUSM, IPaX1aHCKOE 3aKOHOAATEIbCTBO HE
MIPUMEHSIETCS, €CJIM UHOE HE MPEyCMOTPEHO 3aKOHOAATEIbCTBOM.

IToMMMO MMYLIECTBEHHBIX OTHOUIEHUH I'Pa)KAAHCKOE 3aKOHOJATEILCTBO PETYIUPY-
€T W TPYIIy JUYHBIX HEMMYIIECTBEHHBIX OTHOIIECHUH, KOTOpas BKIOYaeT B cels aBe
MOATPYMIIbI — JINYHBIE HEUMYIIIECTBEHHbIE OTHOIIECHNUS, CBA3aHHbIE C UMYIIECTBEHHBIMU
OTHOILIEHUSIMU, U JIMYHbIE HEUMYILIECTBEHHbIE OTHOLIEHMS, HE CBSI3aHHBIE C UMYIIe-
CTBEHHBIMU OTHOIICHUSMHU.

Jl1st OTHOLIIEHUH IEPBO MOATPYIIITBI XapaKTepHa O1Ha 0COOEHHOCTh — UMYIIIECTBEH-
Hbl€ OTHOILUEHWS B JAHHOW MOArPYMIE SBJIAIOTCS MPOM3BOIHBIMU M 3aBUCUMBIMU OT
JMYHBIX HEUMYIIECTBEHHBIX OTHOWIEHUH. CBS3b MEXAy HUMH BBIPA)XKAETCA B TOM, YTO
B TAKUX OTHOLIEHUSX YYacTBYIOT OJJHHU U T€ € CyObEKTbl U BO3ZHUKAIOT OHU 110 TIOBOAY
OJTHOTO M TOro ke oobekTa. [lonoOHoro posa HeMMYIIECTBEHHbIE OTHOIICHUS BO3HUKA-
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10T, INIABHBIM 00pa3oM, B chepe co31aHus pe3yIbTaTOB UHTEIEKTYaIbHON 1eTEIbHOCTU
U CPeICTB MHIMBUAyanu3anuu. Hampumep, npu co3nanuu npousBeneHus (00bekTa aB-
TOPCKOTO MpaBa) I'pakAaHUHY (aBTOPY MPOU3BEACHNUS) IPUHAAICKUT MIPABO aBTOPCTBA,
KOTOpOE€ HE UMEET CTOMMOCTHOI'O XapaKTepa W SIBISIETCS COCTABIAIOLIUM COAEPKaHUS
HEUMYIECTBEHHOTO OTHOIIEHUSA. OIHAKO ¢ ’TUM HEMMYIIIECTBEHHBIM OTHOLIEHUEM TEC-
HO CBSI3aHO UMYIIIECTBEHHOE OTHOILIECHHE, B COACPKAHNE KOTOPOTO BXOAUT, B YACTHOCTH,
BO3MO)KHOCTb IOJYYEHUsI BO3HATPaXJACHMS JIMLIOM, KOTOPOE SBIIAETCS aBTOPOM IPOM3-
BEICHHUS.
Bropas noarpyIna OTHOLIEHUH BO3HUKAET 110 IIOBOAY:

a) HEOTUYKJaeMbIX MpaB M CBOOOJ yesioBeKa (MpaBO CBOOOMHOTO IMEpe/IBUKCHHUS,
MpaBo BBIOOpa MecTa MpeObIBaHUS U KUTEIbCTBA, IPABO HA UM U T.11.);

0) Ipyrux HeMaTepHaIbHBIX Onar (M300pakeHHE TpaKJaHWHA, KU3Hb, 3/I0POBbHE,
JOCTOMHCTBO JIMYHOCTH, JMYHAS HEMPUKOCHOBEHHOCTH, YECTh, N0OpOE MM,
JTUYHAs U CeMeiHas TaitHa u zip.).

Takue HeMaTepuanbHble Oara 3alUIIAIOTCS TPAXIaHCKUM 3aKOHOJATEIhCTBOM, €C-
JIM UHOE HE BBITEKAET U3 UX CYIIECTBA.

XapakTepHbIMH OCOOEHHOCTSIMU JTUYHBIX HEMMYIIECTBEHHBIX OTHOIICHUM, HE CBS-
3aHHBIX C UMYIIECTBEHHBIMU OTHOIICHUSMHU, SIBJISIETCS TO, UTO MPaBa, COCTABIISAIONINE X
COJIEp>KaHME, BO-IIEPBbIX, HE UMEIOT I'PAXAAHCKO-IIPABOBOU MPUPOJBL, TO €CTh OHU UME-
10T BceoOmmii xapakrep u 3akperyeHsl B Konctutyuuu PD; Bo-BTOPBIX, MPHHAIEKAT
YEJIOBEKY U TOJIbKO HEKOTOPBIE U3 HUX MOTYT IIPUHAAJIEKATh OPTaHU3alUsIM (Harpumep,
JIeIOBasi penyTalus); B-TPETbUX, HOCIT €CTECTBEHHBIN XapakTep, TO €CTh BO3HHUKAIOT
C POXXKJICHUS U TOJBKO HEKOTOPHIC M3 HUX BO3HUKAIOT MPHU OTACIIbHBIX YKa3aHHBIX B 3a-
KOHE 00CTOSITENhCTBAX.

B coBpeMeHHOH AOKTpHHE Tpa’KJAaHCKOTO IpaBa aKTUBHO MPOBOAMTCS HIES CY-
LIECTBOBAHUS €IlI€ OJHOM TPYMIbl OTHOWICHUM, COCTABIAIONINX MPEAMET IPAKIAHCKO-
MIPaBOBOTO PETYAUPOBaHMs. Peub uaeT 0 Tak Ha3pIBAEMBIX OPraHU3AIMOHHBIX OTHOIICHH-
X, CYIIECTBOBAaHUE KOTOPBIX ObLI0 000CHOBaHHO e1ie B 60-e rojibl MpoIuIoro CTONETHUsI.
[Tox opraHu3aliMOHHBIMU OTHOILIEHUSIMU IOHUMAIOTCSI OTHOLLEHUS, B KOTOPBIE BCTYIAIOT
CYOBEKTHI 10 MOBOY CO3/1aHUs U (PYHKIMOHUPOBAHUS PA3NMYHBIX OpraHu3anuil (1opu-
JTUYECKUX JIUII); PEOPTaHU3AINY U JTUKBUIAINH OPUINIECKUX JHI; 0aHKPOTCTBA JOK-
HUKa; COBEPIICHUSI HEKOTOPBIX CIEJIOK (HAmpuMep, 3aKIIOUEeHUS PaMOYHOTO JIOTOBOPA,
MPEABAPUTEITLHOTO JIOTOBOPA); YCTAHOBJICHUSI XO3SWCTBEHHBIX CBSI3€H; yCTAaHOBIICHUS
OYEPETHOCTU COBEPUICHUS TE€X WJIM UHBIX JCHCTBUN M HEKOTOPHIE IPYTHE.

1.2 MeTop rpaxaaHCcKoro npasa

B meopuu npasa noo memooom npasoeozo pezynuposanus nowuma-
emcsi COBOKYNHOCMb NPUemMos, cpeocms, cnocobos, nocpeocmsom Ko-
MOPLIX NPABo 6030eUcmayem Ha 00uecmeenHvle OMHOUEHUS.

B rpaxnanckoM npaBe UCIONb3YIOTCS BCE 00IIENPABOBbIE CIIOCOOBI PETYIUPOBAHHUS:
JTO3BOJICHHMSI, TIPEMUCAHMS, 3aMpeThl, 00s3piBanmsl. OHAKO OHH TPUMEHSIOTCS B OCO-
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OBIX COYCTAHUAX, TOAYNHCHHBIX OJHOMY M3 BaKHCUIIINX Hadal OTpacIeBOro Meroaga —
HavdaJ1y JO3BOJUTCIBHOCTU B I'PaAXKJAaHCKOM IIpaBe.

PonoBbiM, cierupryecKiM JUis IpaskAaHCKOro MpaBa Kak OTpaciu IpaBa
METOJIOM IIPABOTO PETYIMPOBAHUS SABISCTCS OUCHOZUMUBHBLI MEMOO.

CyTb TUCHO3UTUBHOCTHU 3aKJIIOYAETCA B TOM, YTO YYACTHHKHU TPaXJaHCKUX IPaBO-
OTHOILICHUH B CHJIY YKa3aHHs 3aKOHa MOTYT OTCTyHaThb OT KaKUX-TUOO YCTaHOBJIEHHBIX
UM Tpennucanuii, GopMynupys coaep)kaHue MpaBui MOBEICHUS MO CBOEMY YCMOTpe-
Huto. C y4eToM pONIOBBIX U OTPACIEBBIX OCOOCHHOCTEH METOJ I'PakJaHCKO-IIPABOBOIO
PEryIupoBaHUs XapaKTEPU3YETCs CIEIYIOIUMU 0COOEHHOCTIAMHU.

e [Opuanyeckoe paBeHCTBO YYaCTHUKOB I'PaXK/IaHCKUX MPaBOOTHOLIEHUH — O3Ha-
YaeT OTCYTCTBUE MEXy HUMHU CyOOpAMHALIMOHHBIX CBS3€Hl (OTCYTCTBYIOT OTHO-
IIEHUS BJIACTH U MOT4YMHEHMs ). JlaHHas XapaKTepUCTHKAa METOAA IpakIaHCKO-
IIPaBOBOIO PETYJIUPOBAHMUS ABIIAECTCS OCHOBHOM, BBIPAKAET €0 CYIIHOCTh U IPO-
XOIMT 4epe3 BCE MHCTUTYTHI IPa’KIaHCKOIO IIpaBa.

e ABTOHOMHS BOIHU Y4aCTHHUKOB I'PAXKXIaHCKO-IIPaBOBbIX OTHOHIGHI/If/'I—O?,Ha‘-IaeT,
YTO JIUIO CTMOCOOHO CBOOOMHO (OPMYJIHMPOBATH CBOIO BOJIO MPHU PeaH3aIlluu
CBOCH TPakJAHCKOW MPAaBOCIOCOOHOCTH. ABTOHOMHS BOJIM MOXKET OBITh Orpa-
HUYEHA TOJILKO B CIIydasiX, MPSIMO MPEAYCMOTPEHHBIX 3aKOHOM.

e limymiecTBeHHass CaMOCTOSITEIbHOCTh YYaCTHUKOB — IIPEAINOJAracT UMYILECT-
BEHHYI0 000COOJIEHHOCTh YYaCTHUKOB U CaMOCTOSITEIbHOCTb 10 HMCIIOJIb30Ba-
HUIO U pacHoOpsKEHUI0 000C00IeHHBIM UMYIIeCTBOM. MIMyiiecTBeHHast 060c00-
JIEHHOCTb YYaCTHUKOB T'Pa’KIaHCKOr0 000pOTa BBIPAKAETCsl B PUHAIEKHOCTH
UM HUMYIIECTBa Ha MpaBe COOCTBEHHOCTH, MPaBe XO35IHCTBEHHOIO BEACHUS WM
npaBe ONEpaTUBHOIO YIpaBiIeHUs. B 3aBUCHMOCTH OT XapakTepa MpaBOCIoco0-
HOCTH UM BUJIa BEILIHOTO MpaBa Ha 000CO0IEHHOE UMYIIECTBO CTENIEHb CAMOCTO-
ATEIBHOCTU O HCIOJB30BAaHUIO M PACHOPSIKEHUIO TAKUM MMYIIECTBOM MOXKET
ObITh pa3nuyHoil. Hanbonee mmpoka oHa y rpaxiaH, X03HCTBEHHBIX TOBApH-
mecTB U o0miecTB. 3HAUUTEIbHO OrPaHUYEHA CTENEHb MMYILECTBEHHOMN camo-
CTOSITETILHOCTH y TOCYJApCTBEHHBIX U MyHHLMIIAIBHBIX MPEANPUATHHA, UMYIIE-
CTBO KOTOPBIX IMPUHAJICKUT Ha TpaBe coOcTBeHHOCTH PD, cyObekram PD mim
MYHHIIUIIAJIBHBIM 00pa30BaHUSM.

e Crenuduyeckue rpaxaaHCKo-IIpaBoBbie (OPMBI U CIIOCOOBI 3alIUTHL. B cBs3n
C T€M, YTO B MpeAMEeTe TPaKJaHCKOTO MpaBa 3HAYUTENHFHOE MECTO 3aHUMAIOT
UMYIIECTBEHHBIC OTHOIICHUS, MPEOONATAOIINMU SBIISIOTCS TaKHe CIIOCOObI 3a-
[IMTHI, KOTOPBIE HAPABJICHBI HA YCTPAaHEHHE HEOIArONMPHUSITHBIX HUMYIIECTBEH-
HBIX TIOCJICJICTBUH (B3bICKAHWE HEYCTOWKH U BO3MEIICHUE YOBITKOB).

e Oco0eHHOCTh I'PakKIAHCKO-IIPABOBOM OTBETCTBEHHOCTH, BBIPAXKAIOLIASICS B TOM,
4TO, BO-IIEPBBIX, HOCUT UMYIIECTBEHHBII XapaKTep; BO-BTOPBIX, BHIITIOIHAET KOM-
NEHCAMOHHYIO0 (DYHKIUIO; B-TPEThUX, HAIIPaBJICHA HA BO3MEIEHHE PUYNHEH-
HOTro yuiep0a B MOJIHOM 00beME; B-4€TBEPTHIX, MHULIMUPYETCS JIMLIOM, IIPaBO
KOTOpPOTO HAapyIIEHO; B-MATHIX, MOXKET ObITh peain30BaHa BO BHECYIEOHOM IIO-
pAIKE MO COITIAIIEHUIO CTOPOH.
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1.3 [puHUKMNBI rpaXgaHCcKoro npaea

1100 npunyunamu 2paxcoancKo2o npasa NOHUMAarOm OCHOBHblE HAYA-
N4 2pasricoOancKo-npago8o2o pe2yiuposanuusi 00UecmeeHHbIX OmHoule-
HULL, KOmopvle onpeoensiom CYuHOCMy 8cell OMpAciu 2paricOaHCKO20
npaea u umeront 6 Cujlly ux npaeoe60oco 3aKpenierHusl 06Ll4€06ﬂ3am€ﬂbH0€
SHAYeHUe.

3HayeHHe NMPUHIUIIOB IPAKIAHCKOTO MpaBa BbIPAXKAETCs, INIaBHBIM 00pa3oM, B TOM,
YTO, BO-TIEPBBIX, OHU OTPAXKAIOT CYLIECTBEHHbIE 0COOEHHOCTH IPaXKAAHCKOTO MpaBa Kak
oTpaciiu mpasa. Bo-BTOpbIX, Oyay4y NPUCYITUMHE 711 BCEH COBOKYITHOCTH TPaXKIaHCKUX
IIPAaBOOTHOIIEHUI U TPOHU3BIBAsI BCE HHCTUTYTHI IPAYKAAHCKOIO MPaBa, OHU BBICTYIIAIOT
B KauecTBe cucTeMoobpasytomiero (akropa. M HakoHeI, B-TpeTbUX, IPHUHIIUIIBI TPaXK1aH-
CKOIO IpaBa UMEIOT OOJIbIIIOE 3HAUEHUE JJI BOCIIOJIHEHUS MPOOEOB B JIEHCTBYIOLIEM
3aKOHOZATEeNbCTBE, B YACTHOCTH, NPU NMPUMEHEHMH aHaJoruM mpasa. B obmem Buae
IPUHIUIBI TPAXAAHCKOTO MpaBa Noiay4uiu 3akpervieHue B cT. 1 'K P®:
® NPUHYUN PABEHCMBA NPABOBO2O PeNCUMA OJisl 8CeX CYOBLEKMO8 2patCOAHCKO20
npaea KOppeCIOHANPYET HENOCPEACTBEHHO METOY I'PaX/1aHCKO-IIPaBOBOIO pe-
I'YJINPOBaHUS;
® NPUHYUN HENPUKOCHOBEHHOCMU COOCMBeHHOCMY OCHOBAH Ha KOHCTUTYLIMOHHOM
MIOJIOKEHUH O TOM, YTO HUKTO HE MOXKET OBITh JIMILIEH CBOETO UMYIIIECTBA NHAUE
KakK I10 pPelICHUIO Cy/a; MPUHYAUTEIbHOE OTUYXKICHNE UMYLIECTBa JUIsl rocyaap-
CTBEHHBIX HYK]Jl MOXKET OBITh IPOU3BEACHO TOJILKO MIPH YCIOBUU MPEABAPUTEIIb-
HOTO Y PaBHOLIEHHOTO BO3MEILIEHNUS;
® npuHyun c60600bl 002060pa PACKPBIBAETCS YEpe3 IMPEIOCTABICHHYIO CYOBEK-
TaM TpakJIaHCKOTO 000pOTa IOPUIUIECKYI0 BOZMOKHOCTh CBOOOTHOTO BBIOOpA
KOHTpAareHTa JUisl 3aKJIIO4EeHHs] JOroBOpa, KAaK MPEAyCMOTPEHHOrO, TaK U He-
MPEAYCMOTPEHHOIO 3aKOHOM (MHBIMHM IPABOBBIMU aKTaMU), YCIOBUSA KOTOPOTO
OIPEAEIAIOTCS 110 YCMOTPEHUIO CTOPOH. OIHAKO AAHHBIM MPUHLIUII HE CIEAYET
MOHUMAaTh YIPOLIEHHO, KaK IMOJIHYI0 HE3aBUCUMOCTb OT NPEANHCAHUNA 3aKOHO-
natenbetBa. B 'K PO, nuHbIX 3ak0HAaX OmpenesieHbl OCHOBHBIE (hOPMBI IOTOBOP-
HBIX CBSI3€H, yCTAaHOBIICHBI OIIPE/ICTICHHBIE 3aMPEThl TPOTUB BO3MOXXHBIX 3JI0YIIO-
Tpebnenuii. Hanpumep, mpuHIMI CBOOOABI OrOBOpA OTPAHUYMBAETCS 3aKOHO-
JIaTeJIbHO YCTAHOBJIEHHBIMH CIy4asiMM 3aKJIFOYEHHUS JOTOBOpA B 00s3aTeTbHOM
HOpSIZIKe, K KOTOPBIM, B YaCTHOCTH, OTHOCHTCS 3aKJIFOYCHUE ITyOIUIHOTO JI0TO-
Bopa (cT. 426 I'K P®d), 3axnroueHure A0roBopa, paBo Ha 3aKJIFOYEHHE KOTOPOro
COCTaBJIsUI0 TIpeaMeT ToproB (a63. 2 m. 5 ctr. 448 'K P®), 3akiroueHrne oCHOB-
HOTO JIOTOBOPA, 003aHHOCTH 3aKIIIOUEHHUSI KOTOPOTO 00YCIIOBIEHA 3aKIIOUEHUEM
npeasapurenabHoro gorosopa (ct. 429 I'K P®). Orpanuuenue npasa Ha onpee-
JIEHHE YCJIOBMH JIOroBOpa XapakTEpHO AJIs JOroBopa mpucoenuHeHus (cT. 428
'K P®D);
® NPUHYUN HeOONYCMUMOCMU NPOU3BOTbHO20 8MeUulamenbCmed 8 4acmHvle 0eld
CBOJUTCS K TOMY, YTO OPT'aHbl FOCYAapCTBEHHON BIACTH U MECTHOTO CaMOYyTpaB-
JICHUsI, a TaKXKe JII0Oble MHBIE JIMIA HE BIPAaBE BMELIMBAThCS B YACTHbBIE JIelIa
CyOBbEKTOB I'Pa)KIaHCKOTO MpaBa, €CJIM OHU OCYIIECTBISIOT CBOIO JI€ATEIbHOCTh
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B COOTBCTCTBHH C Tpe60BaHI/I$[MI/I 3aKOHOOATCJIbCTBA, B TCX KEC ClIyYasax, Korga
YaCTHBIC MHTEPCCHhI BCTYNAKOT B IPOTUBOPECUYHE C Hy6J'II/ILIHI)IMI/I HHTCpECaMU,
rpaxxaaHCKOC 3aKOHOAATCIBbCTBO JAOITYCKACT BMCHIATCILCTBO B YACTHBIC JICJIad
I'paxXaaH U OpFaHH3aHHﬁ;

® NPUHYUN CBODOOHO20 OCYUeCMBILEHUS 2PANCOAHCKUX NPA8 O3HAYACT, YTO CyOheK-
ThI TPAXKJIAHCKOTO MPaBa MOTYT COBEPIIATH JTIOOBIE NEHCTBUS, HE 3alpeiieHHbIe
3aKOHOM;

® npuHYUn c80O00HO20 NepemewyeHus. Mmosapos, Yciye, PUHAHCOBLIX CPeOCmE HA
meppumopuu P® o3Hadaet, 4to cyObekThl PO U MHBIE TUIla HE BIpaBe yCTa-
HaBJIMBaTh KaKHe-TMOO MpaBuja, MPENATCTBYIONIME CBOOOTHOMY MEPEMEIICHUIO
TOBApOB, YCIIYT, (MHAHCOBBIX CPENICTB B €IMHOM YKOHOMUYECKOM IPOCTPAHCTBE
P®; nannubie orpaHMYEeHUsI MOTYT BBOAUTHCS TOJIBKO PDenepaabHbIMUA 3aKOHAMU
¥ TOJIBKO B TOM CJIy4ae, €CIIM 3TO HeOOXOIUMO Tl oOecriedeHusi 0€30MacHOCTH,
3aLIUTHI )KU3HU U 310POBbS JTIOAEH, OXPAHbI IPUPOJbI U KYJIBTYPHBIX LIEHHOCTEH;

® NPUHYUN OCCMAHOBNEHUA HAPYWEHHbIX NPAE BBIPAXKACTCS B IPUMEHEHUN MeEp
MMYILECTBEHHOTO XapakTepa, MPekJe BCEro B O0sI3aHHOCTH BO3MECTHUTH IpPHU-
YUHEHHBbIE YOBITKH U YMJIATUTh HEYCTOHKY; KPOME 3TUX MEp UMYIIECTBEHHOIO
BO3CHUCTBHUS, UCIIOJIB3YIOTCSA U TaKUE MEPBI, KaKk IIPU3HAHKUE IIPaBa, IPU3HAHUE
CHEIIKH HEEHCTBUTEIBHOM, UCIIOIHEHUE 00S3aHHOCTH B HATYpe U 1Ip.;

® npuHyun 0ob6pocoeecmMHOCMU O3HAYACT, YTO YYACTHUKH TI'PAXXTAHCKHX IPaBO-
OTHOUICHUH NPU YCTAHOBJIECHUHU, OCYLICCTBICHUH, 3AIUUTE I'PAKIAHCKHUX IIPAB
U IpY UCHOJHEHUM I'PAXKAAHCKUX OO0S3aHHOCTEH NOJIKHBI JAeicTBOBaTh 100po-
COBECTHO;

® NpuHYUn cyo0eoHoll 3auumsl HapYWeHHO20 Npasa peanusyeTcs myTeM obpaiie-
HUS B CyJIbl OOIIEH FOPUCIUKINH, apOUTPaKHBIE U TPETEHCKUE CYIbL.

1.4 Cucrema rpaxgaHcKkoro npasa

1100 cucmemoii moii unu unol ompaciu npasa NPUHAMO NOHUMAMb
COBOKYNHOCMb OMOENbHbIX UHCIUMYMO8 Npasd, COCMABIAIWUX CO-
oepoicanue OaHHOU OMpAaciu.

Ilpasoeoii uncmumym, 6 c60i0 ouepedb, npeocmasisenm coooll 3aKo-
HOOamenbHO 000COONEHHYIO COBOKYNHOCMb NPABOBLIX HOPM, 0becneyu-
8aIOWUX KOMNIIEKCHOE pe2yIuposanue onpeoeenHol epynnvl 83aumo-
CBA3AHHBIX OMHOULEHUII.

B 0ocHOBY NOCTpOEHMSI CUCTEMBI POCCUIMCKOTO I'Pa)KAaHCKOTO IpaBa IOJIOKEH IaH-
JEKTHBIA MPUHIIUI, CyTh KOTOPOT'O 3aKIIFOYaeTCsl B BBIIETICHHN OOIINX TOJIOKEHUH U B 000-
coOJIeHNHM BEIHBIX MpaB OT MpaB 00s3aTeILCTBEHHBIX. B 00meil Buie cucremMa oreue-
CTBEHHOI'O TPa)XJAaHCKOTO IpaBa BbIpakeHa B CTpyKType ['paxkmanckoro komekca P,
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KOTOpbIM copepxkut OOLIYI0 4acTh, BKIIIOYAIOILYI0 HOpPMbI o01iero xapakrepa, 1 Oco-
OCHHYIO0 4YacTh C HOpPMaMH OTAEJIBHBIX MHCTUTYTOB I'pa)<JaHCKOTO IpaBa (HampuMep,
MHCTUTYTA KYIUIU-NIPOJAKH, HHCTUTYTa UMYLIECTBEHHOIO HailMa, MHCTUTYTa NOAPALA,
MHCTUTYTa 00s13aTeNbCTB U3 MPUUYUHEHHS Bpeaa U T. 11.).

Cucremy rpakJJaHCKOIO IpaBa MOYKHO NPEACTABUThH B CIEIYIOIIEM BUJE:

o01mas 4acTp (Lesu, 3a/1a4¥, IPUHIHIEI TPAXKIAHCKOTO NpaBa, CyOBEKTHI Ipaxk-
JTAHCKMX MPABOOTHOIIEHUN, OCHOBAHUS BOSHUKHOBEHUS TPAKIAHCKUX IIPABOOT-
HOUICHUH, OCYIIECTBICHUE M 3aIIUTA TPAXKIAHCKUX MPaB, OOBEKTHI I'pa)IaH-
CKUX IIPaB U T. 11.);

BEIIHOE MpaBo (HOPMbI, OXBAThIBAIOLIME OOIINE MOJI0KEHUS O MPaBe COOCTBEH-
HOCTHU W WHBIX OTPaHUYEHHBIX BEIHBIX IpPaBax);

00513aTeNTbCTBEHHOE MPABO (HOPMBI, OXBATHIBAIOIINE OOIIHME TOJI0XKEHUS 00 00s-
3aTeNbCTBAaX M JIOTOBOPE, a TaKXKe HOPMBI 00 OTAEIBHBIX BUAAX TOTOBOPHBIX
U BHEJIOTOBOPHBIX 00513aTEJIbCTB);

HOPMBI, PETYJIMPYIOIIHE OTHOUICHHS IO MOBOAY CO3JaHUS PE3yJIbTaTOB MHTEI-
JEKTYaIIbHON JICATEIHOCTH M CPEACTB MHAMBUAYaTH3alUH (K OCHOBHBIM HH-
CTHTYTaM 3TOU cepbl OTHOCUTCS MHCTUTYT aBTOPCKOTO MpaBa U MHCTUTYT Ma-
TEHTHOI'O 1paBa);

HACJICICTBEHHOE NPABO (HOPMBI, PETYIUPYIOIIME MEPEX0] MUMYIIECTBAa IMOCIe
CMEPTHU OJIHOTO JIMLA — HACJIEN0aTeNsl K IPYTUM JIMIIaM — HAaCJIeTHUKaM).

Kakne oTHOIIEHHS COCTaBIISIOT OpeaAMET I'paKIAaHCKOT'O npaBa?

UYro moHUMaeTCs MOoJl MPEANPUHIUMATENbCKON AesITENbHOCThIO?

Ha3oBuTe 0CHOBHBIE YepThl METOJA IPAKIAHCKO-IIPABOBOTO PETYIIMPOBAHUS.
Uro npexactasisieT cob0i rpak1IaHCKoOe MpaBo?

UTo moHMMaeTcs Moj NMPUHIIMIIAMH TPAKIAaHCKOTO MpaBa?

KakoBbl 0COOEHHOCTH TTOCTPOCHUS CUCTEMBI TPAXKIAHCKOTO TIpaBa?



INekuuns 2

NCTOUHUKU TPAXOAHCKOIO MNMPABA

1)

Tonsmue ucmounuxos epaofcdaHCKoeo npaea

2) Jleticmgue epaxcOancko2o 3aKoOHO0amenbCmeda 60 8pemMeHu, NPOCMpanHcmee u no

3)

Kpyey nuy
HpuMeHeHue ZPCIJfC'aaHCKOZO SGKOHOOGmGJZbC‘mga no axraiocuu

2.1 [oHATME NCTOYHUKOB rpaXgaHCKOro npasa

TpaauLIMOHHO B CUCTEMY MUCTOYHHMKOB IPa’KIAHCKOTO IIPaBa BKJIKOYAIOTCH:

TPaXXAAHCKOE 3aKOHONATENIBCTBO;
WHBbIE HOPMATUBHEIE IIPABOBLIC AKTHI;
HOPMBI MEKyHAPOJHOIO IIpaBa U MEXIYHAPOIHbIE JOroBOphl PD;

oObIuan.

B cootBerctBum ¢ m. 2. ct. 3 'K PO epasicoanckoe 3akonooamenbcmeo cOCTOUT
u3 ['paxknanckoro kojnexkca P®D u mpUHATHIX B COOTBETCTBUU C HUM (penepaibHbIX 3aKO-
HOB, PETYIUPYIOLUUX IpaKJaHCKUe OTHOLIEHUs. Cre10BaTeIbHO, HUKAKUE JPYyTrHe HOp-
MaTUBHBIE YCTAHOBJICHHUS B COCTaB I'PAXKJAHCKOTO 3aKOHOJIATEIbCTBA HE BKIIFOUAIOTCS.
Cornacno Konctutynmun PO rpaxkmanckoe 3aKOHONATEIHCTBO HAXOAUTCS B HMCKIIFOUHU-
TenbHOM BeneHuu Poccuiickoin denepanuu. ITO 03HAYAET, YTO 3aKOHBI, COAEpIKAIIUe
HOPMBI TPAKJAHCKOTO MPaBa, MOTYT OBITh MPUHSATHI TOJIBKO Ha (efepaibHOM YpOBHE.

Kax wm3BectHO, 3akoHBI muddepeHnupyoTcs Ha ¢GeaepaibHble KOHCTUTYIIMOHHBIC
u Qenepanpabie 3akoHBL. Cpenu (enepanbHBIX KOHCTHUTYIMOHHBIX 3aKOHOB HamOOJb-
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myr cuiny umeer Koncrutynus P®, kotopas comepKUT HOPMBI pas3iIMYHBIX OTpaciieu
1paBa, B TOM 4HUCJE€ U IpaxaaHckoro. Bropoe nocne KoHcTuTynnm mecrto B cucreme
IPaXKIaHCKOIO 3aKOHOZATENIbCTBA 3aHUMaeT | paxnanckuii koneke PO. Kak orpacieBoit
KOAM(UIIMPOBAHHBIA 3aKOHONATEIbHBIM aKT OH NMPHU3BaH O0ECHEYUTh €IMHOOOpa3HOE
IIPAaBOBOE PETYINPOBAHUE UMYILECCTBEHHBIX U JIMYHBIX HEUMYIIIECTBEHHBIX OTHOILICHUH,
COCTABJIAIOLINX MTPEAMET TPaXAAHCKO-IIPABOBOIO PETYIUPOBAHHUS.

Kpome (enepanbHbIX KOHCTUTYLMOHHBIX 3aKOHOB M | pakIlaHCKOrO KoJeKca, B CH-
CTeMY I'pakIaHCKOTO 3aKOHO/ATEJIbCTBA BXOIAT U JIpyrue (enepajabHble 3aKOHbI, pery-
JMpYIOLIME 0OLIECTBEHHbIE OTHOIIEHUS, COCTABIISIIOIIME TIPEIMET IPakAaHCKOroO IIpaBa.
Hanpumep, @3 «O06 akuuoHepHbIX oOmiecTBax», «O0 obecTBax ¢ OrpaHUYEHHON OT-
BETCTBEHHOCTHIO», «O roCy1apCTBEHHON PErUCTPaLuU IOPUANYECKUX JIMIL U UHIUBUY-
AJBHBIX NMPEAIPUHUMATEICH» U MHOTHE Ip.

K paspsany uwnvix HopmamueHvix npasosvix akmos, OTHOCSIIMXCS K HMCTOYHUKAM
IPaXKJAHCKOTO MpaBa, oTHocATCs Ykasel lIpesunenta PO, nocranosnenus lIpaBuresns-
ctBa PO, BejoMCTBEHHBIE HOPMAaTUBHBIE AKTbl. HOpMBI Ipak1aHCKOTO Mpasa, coaepIKa-
1mMecs B IPYrux, NOMUMO ['pakJaHCKOTrO KOZIEKca, 3aKOHAX, OJKHBI COOTBETCTBOBATh
I'paxxnanckoMy Kozekcy. B cBOro ouepeib, aHaJIOTUYHBIE HOPMBI IOJ3aKOHHBIX aKTOB HE
J0JKkHBI IpotuBopeunTs Kak 'K P® u apyrum 3akoHaM, Tak M aKTaM BBILIECTOSALIUX
OpPraHOB HCIIOJIHUTEIILHOMN BIIACTH.

Hapsiny ¢ HanMoHanbHBIMU 3aKOHAMU U MHBIMHU IIPABOBBIMHM AKTaMH MCTOYHUKAMH
IpakJaHCKOIO IpaBa CIyXaT o0wenpusHantbvlie NPUHYUNbLL U HOPMbl MENCOYHAPOOHO20
npasa. OOIENpU3HAHHbIE TPUHIMIIBI 1 HOPMbI MEXIYHApOJHOTO MpaBa, a TaKXKe Mex-
JyHapoaHbIe TOr0BOPbI PD SABIAIOTCA COCTAaBHOM 4acCThIO BCEU MPAaBOBOM cUCTEMBbI PD.
MexnayHapoaHbie 10roBopsl PO mpUMEHSIOTCA K OTHOLIEHUSM, BXOISAIIUM B IIPEIMET
IPaKJAHCKOTO IPaBa HEMOCPEACTBEHHO, KPOME CIIy4aeB, KOIZla U3 MEXIyHapOAHOTO J0-
roBOpa CIEIYET, 4TO JUI €ro NPUMEHEHUs TPeOyeTcsl U3/JaHue BHYTPUTOCY1apCTBEHHOIO
akrta. [Ipuyem B coorBeTcTBUU ¢ a03. 2 1. 2 cT. 7 'K P®D, ecnu MexayHapoaHbIM J0-
TOBOPOM IIPELYyCMOTPEHBI UHBIE IPABUIIA, YEM T€, KOTOPBIE YCTAHOBIIEHBI I'PAXIAHCKUM
3aKOHOZATENbCTBOM, JIEUCTBYIOT IPAaBHUJIa MEKIYHAPOAHOIO JTOrOBOPA.

Obvlyau KaK UCTOUYHUKHU TPaKJAHCKOTO IpaBa — ATO CIOKHUBIIMECS U IIUPOKO IPHU-
MEHsIeMbI€ B KaKOoW-1100 007acTU IPEeaIpUHUMATEIbCKON AEATEIbHOCTH WIM UHOHU Jie-
ATEJIHOCTH MPAaBUJIa TIOBEICHHUS, HE MPEAYCMOTPEHHBIE 3aKOHOM, HE3aBUCUMO OT TOTO,
3a(pUKCUPOBAHbI JIU OHU B KakoM-1u0o0 JokymeHTe. [Ipumepamu moqoOHBIX OObIuaeB
MOTYT CIIy’KUTh HEPEJKO MPUMEHSIEMbIE B MOPCKHUX ITOPTaX HOPMbI BPEMEHH Ha MOIPY3-
Ky M pasrpy3Ky CylOB, YUYUTBIBAIOIIUE TOHKOCTH, CBA3aHHBIE C TOHHAXXEM, TUIIOM I'py3a
U Cy/IHa, MOTOJHBIMU U T.TI. YCIOBUSIMH MOPCKHUX mepeBo3ok. OOlee mpaBoBoe 3HauUe-
Hue oObluasi CBOIUTCS K TOMY, YTO OH JIEHCTBYET TOIZA, KOTZa OTHOIICHHUS, BXOMASIIUE
B IIPpEIMET IPAKIAHCKOTO IPaBa, HE yPEryIHpPOBAHbI 3aKOHOAATENBCTBOM WIIM COIVIalle-
HUEeM cTOpoH. OJIHAKO €ClI OH MPOTUBOPEUHUT 0053aTeNbHBIM Ui CTOPOH COOTBETCTBY-
IOLLETO OTHOILICHMS MTOJIOKEHHUAM 3aKOHOJATENbCTBA WU JOTOBOPY, OH IIPUMEHSTHCS HE
JIOJIXKEH.

OO0bIvaif KaKk UICTOUHUK TPaKAAHCKO-TIPABOBOTO PETYIUPOBAHUSA CIEITY-
€T OTIMYaTh OT OOBIKHOBEHUH U MPAKTUKU B3aUMOOTHOIIECHUH CTOPOH
B JIOTOBOPHBIX 00sI3aTENIbCTBAX («3aBEICHHOTO MOPSAKA).
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OOBIKHOBEHHS — ATO TaKKe o0IIenpu3HaHHble 00bdau. OHU MOTYT OBbITh JJaXKe CH-
CTEeMaTU3UPOBAHHBIMU U OMYOJMKOBAHHBIMH (HAaIpUMep, NMpaBuiia TOJKOBAHUS MEXIY-
HApOJHbBIX TOPIrOBBIX TEPMUHOB «HKOTEpME» U YHUDULIMPOBaHHbIE ITpaBUiIa U 00bIYaH
IUIsL TOKYMEHTApHBIX aKKpeIUTUBOB). OJlHAKO OOBIKHOBEHUSI CTAHOBATCS 00s3aTeNbHbI-
MU Ul KOHTPareHTOB TOJIBKO B Cilydae NpsIMOM CChUIKM Ha HUX B gorosope. Cxon-
HBIM 00pa3oM U MPaKTHKa B3aUMOOTHOIIEHUH CTOPOH CIYXKUT JIMIIb MOAPA3yMEBAEMbIM
CTOPOHAaMH YCJIOBHEM KOHKPETHOIO JI0roBopa. Bo3MOXXHOCTH MCIOIB30BaHUS B IpE.-
MIPUHUMATENIBCKON JIESITEIbHOCTH Kak 00bIYaeB AEJI0BOro 000poTa, Tak U OOBIKHOBEHUH
U MPAKTUKH B3aMMOOTHOILIEHUI CTOPOH JoIycKaercs, Hapsaay co cT. 5 I'K, craresamu 6,
221, 309, 421 n 431 I'K, a taxxe cT. 9 Benckoit KonBeHiuu o 10ropopax Mex1yHapo/-
HOM Kymu-nponaxu ToBapoB 1980 r., neifcrBytomeit ans Poccun ¢ 1991 .

HcTouHMKaMM TpakIaHCKOTO IpaBa HE SBISIFOTCSI HOPMBI MOpald M HPaBCTBEH-
HocTu. OpHaKo Oyay4H 3aKperyIeHHBIMH B COOTBETCTBYIOIMX aKTax, OHU IpuoOpera-
10T CUJIy IpaBOBbIX ycTaHoBieHuil. [locranoBnenus mienymos Bepxosnoro Cyna PO
u Briciero Apoutpasknoro Cyna PO npu Bceil MX BaKHOCTH JJis IPaBONPUMEHUTEIb-
HOW NPAKTUKHA HE OTHOCATCSA K MCTOYHUKAM Ipa)kIaHCKOIro IpaBa. B cooTrBeTcTBHM CO
cT. ¢T. 126 u 127 Konctutyuuu PD 3Tm BbicHIMe CyncOHbIE MHCTAHIIMKM BIIPABE JIUIIb
JlaBaTh pa3zbsACHEHHS M0 BONIpOcaM cyaeOHON npakTHkH. He ABIsieTcs HCTOYHUKOM TpaK-
JAHCKOTO TIpaBa u cyfeOHas mpakTuka. Bmecre ¢ Tem oHa obecnieynBaeT eqMHOOOpa3HOE
MMOHMMAaHHE U MPUMEHEHHE TPakIaHCKOTO 3aKOHOATEIbCTBA CYICOHBIMU OpraHAMHU.

2.2 [lencTtBue rpaxxgaHCKoro 3akoHogartenbcraa
BO BPEMEHU, NPOCTPAHCTBE N MO KPyry nuu

1100 Oelicmeuem 2parxcoanckozo 3aKOHO0AmMeNbCMea 60 8PEMeHU No-
HuMmaemcs cneyuguueckas opma e2o WPUOUYECKo2o Oblmus, 0X6d-
mulearowas coboll HauaIbHbILL MOMEHM, ¢ KOMOPO20 3aKOH 6Cmynaem
8 CULY, OMHOWEHUS, HA KOMOpble OH pACNPOCMPAHsiem ceoe delicmeaue,
MOMEHM OKOHUAHUS €20 OeliCmEUsl.

ITopsimok BBeneHHs B JNEUCTBUE I'PAKIAHCKMX 3aKOHOB OCYILIECTBIISECTCS B COOT-
BercTBUU ¢ O3 PO «O nopsiake onyOIMKOBaHUS M BCTYIUIEHUS B CUILy (penepaibHbIX
KOHCTUTYLIMOHHBIX 3aKOHOB, (eJiepalbHbIX 3aKOHOB, akTOB manar denepasbHOro co-
Opanus». Ha tepputopun PD npumeHsroTcs TONBKO T€ 3aKOHBI, KOTOpbIe O(UIIHATIBHO
onmyOJIMKOBaHBl B TaKWX HM3JaHUX, Kak «Poccuiickas rasera» u «CobpaHue 3akoHOIA-
tenbcTBa Poccniickon @enepauym». Jaton npunatus PeaepanbHOrO 3aKOHA CYUTACTCSA
JIEHb MPUHATHUA ero [ocymapcTBEeHHOM AyMOW B OKOHYATENbHON penakuuu. Jlaton npu-
HATHsT DelepaabHOr0 KOHCTUTYLIMOHHOTO 3aKOHA CUMTAETCs JIeHb, KOIJa OH 0J00peH
nanaramMu PenepanbHOro codpaHus B nopsake, yctaHoBieHHOM Konctutyuueit PO.
@enepanbhble U (enepanbHble KOHCTUTYLMOHHBIE 3aKOHBI BCTYIAIOT B CHIY OJIHOBpE-
MEHHO Ha Bceil Tepputopuu PO no ucreuenun 10 nueit mocne AHS WX OQUIIMATBHOTO
OIyOJIMKOBaHUS, €CJIM CAaMUM 3aKOHOM HE€ YCTAHOBIJIEH MHOM MOPSIOK BCTYIUIEHUS €TO0
B CHUILY.
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Cornacho 11. 1 c1. 4 'K PO axTbl rpaskJaHCKOT0 3aKOHOJIATEIbCTBA HE UMEIOT 00paT-
HOM CWJIBI M IPUMEHSIOTCSA K OTHOILICHUSIM, BO3HUKILINM ITOCJIE€ BBEACHUS UX B IEUCTBHE.
OnHako U3 001Iero NpaBuiIa 0 TOM, YTO «3aKOH OOPaTHOM CHIIbI HE UMEET», CYLECTBYIOT
VCKJIFOUEHUS.

Bo-nepBbIX, B caMOM 3aKOHE MOXXET OBITh NMPEITyCMOTPEHO, YTO €r0 JCHCTBHE pac-
IIPOCTPAHSAETCS U Ha OTHOLICHMS, BOSHUKIIIME 10 €r0 BBeIeHUA B nericteue. Hanpumep,
comtacHo cT. 11 @3 «O BBeneHMHM B NEUCTBHE YAacTH NMEpPBOM [paxaaHCKOro Kojekca
Poccuiickoit @enepanuny», neiictsue ct. 234 I'K pacnipocTpaHseTcs 1 Ha ciaydau, Koraa
BJIaJICHUE UMYILECTBOM Haydanoch 10 1 sHBaps 1995 r. u nmpopomkanock B MOMEHT BBeE-
nenusi B nericteue yactu nepoid 'K PD. Bo-BTOphIX, 10 Tak Ha3bIBA€MbIM JIALIUMCS
IIPAaBOOTHOIIEHUAM (SKUJIMILHBIM, aBTOPCKUM, [IPAaBOOTHOIIEHHUAM U3 BO3MEILEHUS Bpeaa
U T.1.), CJIOKUBIIUMCS J10 BBEACHUS B JEMCTBHE aKTa IPakJJaHCKOIO 3aKOHOAATENIbCTBA,
OH IIPUMEHSETCs K IpaBaM U OOsI3aHHOCTSM, BO3ZHHKILUM IIOCJI€ BBEJIEHHS €ro B Jeii-
cTBUE. B-TpeTbUX, €ciu ocie 3aKJII0YeHNs JJOTOBOPA IPUHSAT 3aKOH, YCTaHAaBJINBAIOIUI
o0s13aTeNbHbIE I CTOPOH MHbIE NPaBHJIa, YEM T€, KOTOpbIe IeHCTBOBAIIM TP 3aKIIHOYe-
HUU JI0T0BOpa, yCJIOBUS 10T0BOpa yTPAauMBaIOT CUILY JIMIIb B TOM CIIy4ae, KOrja B 3aKOHE
YCTaHOBJICHO, YTO €r0 IEHCTBHUE PACTIPOCTPAHAETCSA HAa OTHOLICHHUS, BO3HUKILNE U3 PaHEe
3aKJIOYEHHBIX JJOTOBOPOB.

JleiicTBHE rpa)kAAHCKOTO 3aKOHOJATEIbCTBA B IPOCTPAHCTBE O3HAYAET ONPENCICHHE
IpeiesioB TEPPUTOpUM JieiicTBUs 3akoHa. OOmiee MpaBUIO O JEHCTBUU TPaXKAAHCKUX
3aKOHOB B IIPOCTPAHCTBE COCTOUT B TOM, YTO OHM NPUMEHSIOTCS HAa TEPPUTOPUU BCEU
P®. HckntoueHus: U3 3TOro MpaBuiia MOTYT OBITh NPELYCMOTPEHBI TOJIBKO 3aKOHOM.

JleficTBHE IpaKJaHCKOTO 3aKOHOAATEIbCTBA 110 KPYTy JIMI[ CBOAMUTCS K TOMY, YTO
IPAXKJAHCKOE 3aKOHOJIATENIBCTBO PACIIPOCTPAHIETCS HA BCEX JIMILI, HAXOIALIUXCSA Ha Tep-
pUTOpHH, B NpeeIax KOTOPOH AEUCTBYET 3aKOH. Eciay B 3aKOHE OTCYTCTBYIOT HCKIIIOYE-
HUS 110 TEPPUTOPUHU €0 JEHUCTBUS, TO OH MPUMEHSETCS KO BCEM JIMLAM, HaXOAALIMMCS
Ha teppuropuu PO. Eciu Takve UCKIIOYEHHs] UMEIOTCA, TO K JIULaM, IPOXKUBAIOIIUM Ha
TEPPUTOPHH, UCKIIOUEHHON U3 cepbl IeHCTBUS 3aKOHA, IIOCIEAHUN HE PUMEHSETCS.

2.3 lNpnmMmeHeHne rpaxgaHCKOro 3akoHogaTenbCcTBa MNo
aHanormm

[IpuMeHeHne rpak/1aHCKOTO 3aKOHO/ATEeNbCTBA M0 AHAJOTUHU CBSI3aHO C TAKUM SIB-
JeHueM, Kak npoOen B mpase. [IpoGensl B mpaBe, B YACTHOCTH, BO3HUKAIOT B CHIIY
TOTO, YTO 3aKOHO/ATENIb HE CMOT OXBaTUTh ()OPMYITHPOBKAMH HOPMATHBHOTO aKTa BCEX
KU3HEHHBIX CUTYyallUii, TpeOyIOIUX MPaBOBOIO peryiarpoBanus. [y yCTpaHEeHUs TaKuxX
CUTYyalluil B MpaBe, B TOM YUCIIE TPAXKIAHCKOM, CYIIECTBYET MHCTUTYT aHAJIOTHM.

Pasnuuaror ananoeuio 3axona u ananoeuio npaea. Jljis NpUMEHEHUs] aHAJIOTUN 3a-
KOHa HEOOXOAMMBI CIEAYIOIINE YCIOBHS: UMEET MECTO MMYIIECTBEHHOE WM JIMYHOE
HEMMYIIECTBEHHOE OTHOUIIEHHUE; 3TO OTHOILIEHHWE HE YPETyJIMpPOBAHO HOPMOW Ipak/iaH-
CKOI'O IIpaBa, COIVIALIEHUEM CTOPOH WM OOBIYaEM JAEJI0BOro 000pOTa; UMEETCS HOopMa
IpaBa, peryiupymoas cXoAHOe OOIIECTBEHHOE OTHOILICHHE; JaHHas HOpMa IpaBa He
MIPOTUBOPEUHUT CYIIECTBY HEYPETYIMPOBAHHOTO OOLIECTBEHHOI'O OTHOIICHHUS.

Tak, IInenym BAC P® k oTHOIIEHUSAM, BO3SHMKAIOIIUM IPU COBEPIICHHUU CAEIKU
JIMLIOM, TIOJTHOMOYHS KOTOPOTO OrpaHUYEHbI B COOTBETCTBUE CO CT. 174 I'K, npumenun o
aHAJIOTUHU TIPABUIIO O MOCIEAYIONIEM OI00PEHUH TaKO# CIEeTKH, cofeprkameecs B cT. 183
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I'K, perynupyromeii cxoqHble oTHOLIEHUs (cM.: 1. 7 noctaHoBieHus [lnenyma BAC PO
or 14 mas 1998 . Ne9 «O HekoTophIx Bonpocax npuMeHenus crarbu 174 'K PO npu
pean3aly opraHaMy FOPUANYECKUX JIUI] TIOJHOMOYHMM HAa COBEPLICHUE CAETIOK»).

[TprMeHeHre aHAJIOIUU TPAXKAAHCKOTO 3aKOHOJATENbCTBA CIEAyeT OTIIMYaTh OT €ro
pacIIMPUTEIBLHOTO TOJIKOBaHMSI, KOIJa CMBICI HOPMbI I'Pa)KIAHCKOIO IIpaBa IIHUPE €€
OyKBaJbHOTO TEKCTAa M 3THUM CMBICIOM OXBAaThIBA€TCSI MIPABOBOE PETYIUPOBAHUE COOT-
BETCTBYIOIIEr0 OOLIECTBEHHOIO OTHOIIEHHUsA. B 3Tux ciydasx HeT mpobena B INpase,
a 3HauuT, HET OCHOBAHUH I MPUMEHEHHsI aHAJIOTHH 3akoHa. K aHanorum 3akoHa mnpu-
OeraroT JMILIb B Cllyyae, KOIJa MPaBOBOE DPErYIUPOBAHHE COOTBETCTBYIOLIETO 0OIIe-
CTBEHHOI'O OTHOILIEHUS] HE OXBAThIBAECTCA MOJJIMHHBIM CMBICIIOM HOPMBI IIpaBa J1axe Mpu
€€ paclIUpPUTEIHHOM TOJIKOBAHUU.

Jlis IpUMEHEeHUs axano2uu npasa HeoOXOAMMa COBOKYIHOCTb CIIEAYIOIIUX YCJIO-
BUIl: UMEET MECTO MMYILECTBEHHOE WM JIMYHOE HEUMYIIECTBEHHOE OTHOLIEHUE; 3TO
OTHOLICHUE HE YPETYJINPOBAHO HOPMOM I'Pa’KIaHCKOI0 MPaBa, COMIAILIEHUEM CTOPOH WU
o0bI4aeM Je0BOro 000poTa; OTCYTCTBYET HOPMa MPaBa, peryaupyromias CX0AHbIe OTHO-
nieHust. B aTom ciyuae npaBa v 0053aHHOCTH CTOPOH COOTBETCTBYIOLIETO OOIIECTBEHHO-
IO OTHOLIEHUS ONPEEIIAIOTCS UCXO U3 O0IIMX Hayajl U CMBbICTIa IPayKAaHCKOTO 3aKOHO-
JIaTeNIbCTBA, a TAKKe TPeOOBaHUN 10OPOCOBECTHOCTH, PA3yMHOCTH U CIIPABEIJIMBOCTH.
OO0u1re Hauana rpa)XJIaHCKOTO 3aKOHOATEIbCTBA, O KOTOPBIX MJIET pedb, 3TO MPUHIIMIIBI
rpakJaHCcKoro rmpasa, chopmynupoBannbie B cT. 1 'K PD. O6muii sxe cMbIci rpaxaaH-
CKOT'O 3aKOHOZATENIbCTBA BHITEKAET U3 BCEH MacChl IpaskJaHCKO-IIPABOBBIX HOPM, COAEp-
KalllMXcs B UCTOYHMKAX TpakJaHCKOro mpasa. UTo kacaeTcst TpeOOBaHUM pa3yMHOCTH,
CIPaBEUIMBOCTH U JTOOPOCOBECTHOCTH, TO OHM HOCAT OLICHOUHBIM XapaKTep U 3aBUCST
OT KOHKPETHOM CUTyaluy, B KOTOPOH NpUXOJUTCA NMpHOeraTb K aHaJIoOTuu Mpasa.

1) UYto moHMMaeTcs 1oJ HCTOYHUKOM T'PaKJaHCKOTO TpaBa?

2) Yrto BXOIUT B CUCTEMY MCTOYHHUKOB I'Pa)JIaHCKOTO MpaBa’?
3) U3 xakux HOPMaTUBHBIX AKTOB COCTOUT CHCTEMA IPa’kAaHCKOr0 3aKOHOATENbCTBA?
4) Yrto crnemyeTr MOHUMATh TOJ EHCTBUEM TPAXKIAHCKOTO 3aKOHOJATENbCTBA?

5) B kakux ciydasx NpUMEHsIETCs TPakJJaHCKOE 3aKOHOJATEIbCTBO 110 aHAJIOTHH?



Jlekuuns 3

PAXOAHCKOE NMPABOOTHOLWEHUWE

1) Ilonamue, 6udvl u cMpyKmypa 2paxcoaHcKko20 npagooOmHOULe s
2) OcHosanus 603HUKHOBEHUS 2PaANCOAHCKUX NPABOOMHOUEHUL

3) Ocywecmenenue u 3auuma cparcOaHCKux npas, UCNOIHeHUue 0053aHHOCmell

3.1 lNoHATMe, BUAObI N CTPYKTYypa rpakgaHCKoro
NpPaBOOTHOLLEHNS

Bcesikoe mpaBooTHOIIEHHE TMPEACTaBIseT cO00M yperylnpoBaHHOE HOpMaMH Ipa-
Ba OOIECTBEHHOE OTHOIICHUE, YYACTHUKH KOTOPOTO BBICTYMAIOT IO OTHOIICHHUIO APYT
K JpyTy Kak HOCUTENIU CyObEKTHUBHBIX MpaB U 00s3aHHOCTEH, KOTJa peaiau3anus cyob-
EKTUBHBIX 00s13aHHOCTEW 00EeCNeurnBaeTCs MepaMu TOCYIapCTBEHHO-NPUHYIUTEIBHOTO
Xapakrepa.

I'pakraHcKOe MPAaBOOTHOIIEHHE KaK Pa3HOBUIHOCThH IPABOBOIO OTHOIICHHS BO3HU-
KaeT B pe3yNlbTare YperylupoBaHHsS HOPMAaMH T'PaXKIAHCKOTO IMpaBa MMYIIECTBEHHBIX
¥ JIMYHBIX HEMMYIICCTBEHHBIX OTHOIICHHHN. [ paskIaHCKOe TIPaBOOTHOIIICHHE, KaK TPaBH-
JI0, BO3HUKAET BCJIEJCTBUE BOJIEBBIX ACHCTBUIA: IpakIaHe U IOPUIUYECKHE JIMIA BCTY-
MaloT B MPABOBBIE CBSI3U 110 CBOEMY YCMOTPEHUIO, MPOSBIISAIOT CBOIO BOJIO, IpUOOpeTast
KOHKPETHBIE TTpaBa U 00s3aHHOCTU. BMecTe ¢ TeM IpakJaHCKOe 3aKOHOAATENLCTBO pery-
JHUPYET U TAaKUEe OTHOIICHUS, KOTOPBIE MOTYT BOSHUKHYTH IOMUMO BOJIM X YYaCTHUKOB.
TakuMu OTHOIIEHHUSIMH, HAIIPUMEP, BBICTYTAIOT 0053aTeIBCTBA 110 BO3MEIIICHHUIO Bpe/a,
NPUYUHEHHOTO 3/10pPOBbIO YeNIOBEKa, WM 0053aTeIbCTBa 10 BO3BPATy HEOCHOBATEIBHOTO
oboramienus. OTHAKO B TAaKUX CIy4asX pedb HJAET JHUIIb O TOM, YTO OCHOBAaHUE UX BO3-
HUKHOBEHUS JISKUT 32 MpeJiellaMd HOPMAJIbHOTO T€UEHHsI TPakJaHCKOTO 000poTa, B TO
BpeMs Kak peanu3aius CyObeKTUBHBIX MTPaB U 00S3aHHOCTEH OCYIIECTBISIETCS OCO3HAH-
HO, TTOCPEACTBOM BOJICBBIX JICHCTBHI, HAIPaBICHHBIX Ha BO3MEIICHHE MPUYNHEHHOTO
Bpe/Ia WM BO3BPAT HEOCHOBATEIHPHO MPUOOPETEHHOTO (COEPEKEHHOTO) UMYIIIECTRA.
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I'paxx1aHCKOE MPAaBOOTHOLICHUE XapaKTEPU3YEeTCsl B3aUMOOOYCIIOBIEHHOCTBIO CYOb-
€KTUBHOTO TpaBa U CyObEKTUBHOM 005S3aHHOCTH: HAJIMYUE KOHKPETHOTO MpaBa y OJHOI
CTOPOHBI IIPEAINOIaraeT BOSHUKHOBEHNE COOTBETCTBYIOIIEH 00s13aHHOCTH Y apyroi. Ya-
111e BCero 00e CTOPOHBI, BCTyNasl, HAPUMEp, B JOTOBOPHBIE CBA3H, IPHOOPETAIOT B3aUM-
HBIE TpaBa U 0013aHHOCTH. HO BO3MOXHBI U TaKHe CUTyalllu, KOTJa OMHOMY CYOBEKTY
MIPUHAJJIEKUT TOJIBKO KOHKPETHOE CyOBbEKTHUBHOE IPABO, a APYroMy — KOPPECTIOHAUPY-
I01ast ATOMY TIpaBy CyObEKTHBHAsI O0s3aHHOCTb.

I'paxk1aHCKOE MTPAaBOOTHOLLIEHUE — CJI0KHOE IIPABOBOE SIBJIIEHUE, UMEIOLLEE CBOIO CTPYK-
TYpY, dJIEMEHTaMH KOTOPOM BBICTYNAIOT CTOPOHBI IPAaBOOTHOILIEHUS, €r0 COIAEp’KaHUE
1 00bekT. Besikoe rpakaaHckoe MpaBOOTHOIIEHHE UMEET JIBE CTOPOHBI — YIIPaBOMOYEH-
HYI0 U 00s3aHHYIO CTOPOHY. BMecTe ¢ TeM Kak Ha ynpaBOMOYEHHOMH, Tak U 00s3aHHOMN
CTOpPOHE MOT'YT BBICTYINaTh JII0ObIe CyOBEKThI I'Pa)KJaHCKOTO IpaBa, K KOTOPBIM OTHO-
ciatcs rpaxaane P®, nHOCTpaHHbIE TpakJaHe, NUIAa 0e3 I'pakJaHCTBA, POCCHUICKHE
U MHOCTpaHHbIE lopuanueckue yuuna, Poccuiickas ®enepanus, cyobextsl PO, myHu-
nunanbHble oOpa3oBanud. [Ipu ToM HEOOXOAMMO YUUTHIBATh, YTO HA JIFOOOM M3 CTOPOH
IIPABOOTHOIIEHUS] MOXET BBICTYNAaTh KaK OJHO JHILO (OAMH YyYacTHHUK, OJUH CyOBEKT),
TaK U HECKOJIBKO JIUL (HECKOJIBKO YYaCTHUKOB, HECKOJIBKO CyOBEKTOB).

ConepxkaHue Tpa’KIaHCKOTO IMPABOOTHOIICHHS COCTAaBISIOT CYOBEKTHUBHBIE IpaBa
U CyOBeKTUBHBIE 00S3aHHOCTH ero cTopoH. [lon CyOBeKTUBHBIM IMPaBOM MOHUMAIOT
Mepy BO3MOXKHOIO IOBEAEHUs ynpaBoMoueHHoro juua. CoaepkaHue CyObEKTHMBHOIO
IIpaBa COCTABISAIOT T€ BO3MOXKHOCTH, KOTOPbIE MPEAOCTaBIEHbl CyObEKTY MM CaHKIHO-
HUPOBaHbI 3aKOHOM (HalpuMep, BO3MOKHOCTH BIIAAETh, M10Jb30BaThCs, PACIOPSIKATHCS
MIPUHAJJIEKAIIUM €MY UMYIIECTBOM).

ITox cyOBeKTHBHOM 0053aHHOCTBIO TIOHUMAIOT MEPY IOJDKHOTO TOBEAECHUS 00s13aH-
Horo juna. Ee 0coOEHHOCTh COCTOMT B TOM, YTO 3TO OOS3aHHOCTH OIHON CTOPOHBI
nepes JIpyroi, kotopasi BCErna KOPPECHOHAUPYET CyObEeKTMBHOMY IPaBy APYroil cTo-
pounbl. Ecnu conepxanue cyObeKTUBHOTIO IIpaBa €CTh Mepa BO3MOXKHOIO IOBEACHHUS, TO
coziepykaHue cyObeKTUBHON 00S13aHHOCTH €CTh Mepa JIOJDKHOTO MOBEJEHHUS, JOJIKECTBO-
BaHME, IOpUAMUYECKasi HEOOXOAUMOCTb MOCTYNUTh ONpPEAEICHHBIM 00pa3oM (Hampumep,
NepeaTh Belllb, HE MPEMSITCTBOBATH COOCTBEHHUKY B OCYIIIECTBICHUHU €T0 MPaB, IpeTep-
[1€BaTh HEBBITOAHbIE MTOCIECTBHUS CBOETO IPOTUBOIIPABHOIO ITOBEIECHNU).

ITox 00bEKTOM IpaXkIaHCKOIO MPABOOTHOIIEHUS CJeyeT MOHUMATh TO, Ha YTO OHO
BO3/IeHCTBYeT. JlaHHBIN MOIX0J] COOTBETCTBYET 00mIe(hMIOCOHCKOMY MOAXOAY MOHUMA-
HUS 00BEKTA, KOTJja TAKOBOMY BCErla IPOTUBOCTOUT CyOBEKT, KOTOPBIN HENOCPEACTBEH-
HO OCYIIECTBJISIET Ha HEro Bo3JeHCTBHE. ['pakJaHCKOE MPABOOTHOIICHHWE B KayecTBE
0o0beKkTa MOXKET BO3JCHCTBOBATh TOJBKO Ha MOBEJEHHME €ro CTOpOoH. B cBoo ouepens,
NIOBEJICHUE CTOPOH MPAaBOOTHOILLIEHUS HAlPaBICHO Ha Pa3JIMYHOIO poJla MaTepHalIbHBIC
U HemarepuanbHble Os1ara (00bEeKThI TPAKAAHCKUX TPaB).

Tak, 0053aTeIbCTBO KYIUIM-IIPOAXKHU IPENIOIaraeT HeoOXOIUMOCTb COBEPIICHUS
MIPOAABIIOM AECUCTBHUS 110 NEpeaye ToBapa B COOCTBEHHOCTh MoKymnates. OObeKToM Ta-
KOTO 00s13aTeNIbCTBA BHICTYIIAET HEMOCPEACTBEHHO Tepeiada Kak MOBeIeHHe MPpoiaBLa —
00s13aHHOI CcTOpOHBI. J[aHHOE JelicTBUE HANPaBICHO HAa MarepuatbHOE 61aro — ToBap.
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I'paxkpaHckue MPaBOOTHOLIEHHSI MOTYT OBITh KJIAaCCU(QHUIMPOBAHBI IO Pa3IMYHBIM
OCHOBAHUSIM:

10 XapaKTepy COACPKAHUS: UMYUjeCmBeHHble Y TUUHble HeUMYWeCMBeHHble Npa-
soomuowenus. VimyiiecTBeHHbIC TIPAaBOOTHOIIIEHUS BCET/a CBsI3aHbl MO0 ¢ Ha-
XOXKJICHUEM UMYIIECTBA Yy ONPEACIICHHOTO JIUIa JIM0O ¢ Iepeayeii uMyIIecTBa
OT OJHOTO JIMIa K JApyromy. JIM4HbIE HEMMYIIECTBCHHBIC OTHOILICHUS BCETIa
CBSI3aHBI C WCTOJH30BAHHEM HeMaTepualbHbIX Omar. [IpakTudeckoe 3HaUYCHUE
TaKOTO JICJICHUsI COCTOUT, B YaCTHOCTH, B TOM, UTO MPU HAPYIICHUHU MPAB, BHITE-
KalOIINX U3 UMYIIECTBEHHBIX MPABOOTHOIICHHH, K HAPYIITUTEIIO TPUMEHSIIOTCS
CaHKIIMM MMYIIECTBEHHOTO XapaKTepa, TOrja Kak MPU HApyIICHHH HEUMYIIe-
CTBEHHBIX MPaB 0OBIYHO MPUMEHSIFOTCS WHBIE MEPBI IPABOOXPAHUTEIBLHOTO Xa-
pakrepa (IIpU3HaHKE [paBa aBTOPCTBA 32 ONPEAEIICHHBIM JIULIOM, OIPOBEPKEHUE
MOPOYAIIUX CBEJICHUN U Jp.);

M0 CBSI3U C YYACTHHKAMH: abconiomuvie U OMHOCUMENbHbIE NPABOOMHOULE-
Husl. AOCOJTIOTHBIMU HA3bIBAIOTCS MMPABOOTHOIICHHUS, B KOTOPBIX JIUILY, 001a/1at0-
neMy CyOBEKTHBHBIM T'PaXKTAHCKHM TPAaBOM, MPOTHBOCTOUT HEOTPEACIICHHBIN
KpyT 00sI3aHHBIX JIMI] (HallpUMEp, MPABOOTHOIIEHUSI COOCTBEHHOCTH). OTHOCH-
TEJIbHBIMU HAa3bIBAKOTCS MPABOOTHOIICHHS, B KOTOPBIX YIPaBOMOYCHHOMY JIHILY
MPOTHUBOCTOUT CTPOTO OMPEACTCHHBIH KPYT OOS3aHHBIX JIUI[; UX MOXET OBITh
HECKOJIbKO, HO OHU BCETZIa TOYHO OIpE/eTeHbl (HampuMep, MPaBOOTHOIICHUS,
BO3HHKAIOIIIE M3 TOTO WJIM WHOTO JOTOBOPA);

B 3aBHCHUMOCTH OT OCOOEHHOCTEHN OCYILIECTBICHUSL: geuyHble U 0053amenbCmeeHt-
Hble npagoomuouieHus. BelHble MPaBOOTHOIIECHHSI CBS3aHbI C IIPABOM HA «Te-
JECHbIe» BellU (IIPaBO COOCTBEHHOCTH, OTHOLICHMS IO BIAJCHHUIO U IOJb30-
BaHMIO HUMyIIecTBOM). OO0sS3aTeIbCTBEHHBIMU HA3bIBAIOTCS MPABOOTHOILEHUS,
CBSI3aHHBIC C MPaBOM TPeOOBAaHUS OJHOTO JIUIA K JIpyroMy (IpaBOOTHOILEHHUS,
BO3HUKAIOILIME U3 JOTOBOPOB, U3 IPUUMNHEHUS BpEla, HEOCHOBATEIbHOIO 000ra-
mienus). [Ipaktuueckoe 3HaueHUE JaHHOM KilacCU(UKALMKU COCTOUT B TOM, YTO
BEII[HbIE IIPaBa PEAIU3YOTCSI HEMOCPEACTBEHHO YNPABOMOYEHHBIM JIHUIIOM, TO-
I71a KaK peajn3aiys OTHOICHUH 0053aTelIbCTBEHHOTO XapaKTepa Beer/a CBsi3aHa
C UCTIOJIHEHHEM O0S3aHHOCTEN JTOJKHUKOM;

B 3aBHCHMOCTHU OT CTPYKTYPBL: npocmovie U C10JCHble npagoomHuoutenus. 11po-
CTBIMU Ha3bIBAIOTCS IPABOOTHOILEHUS, B KOTOPBIX OAHOMY JIULly ITPUHAJIEKUT
TOJBKO TPABO, a APYTrOMY — TOJIBKO OOS3aHHOCTH (HANpHMeEp, B JIOTOBOpE 3aid-
Ma y 3aeMIIMKa €CTh TOJIbKO O0SI3aHHOCTbH 110 BO3BparTy J0jra, a y 3aiiMonaB-
11a TOJIBKO TpaBO TpeOoBaTh BO3BpaTa CyMMbl 3aiiMa). CIIOKHBIMU CUHUTAOTCS
IPaBOOTHOILIEHUS, B KOTOPHIX 00€ CTOPOHBI 00JIafaloT U IpaBaMH, M 00s3aH-
HOCTSIMH (HalpuMep, B JOTOBOPE KYIUIU-TIPOAAXKH MPOjaBel] 00IalaeT MpaBoM
TpeOOBaTh yIJIaThl JCHEKHOH CyMMBI 32 NMPOJAHHBIM TOBAap M OJHOBPEMEHHO
UMeeT 00s13aHHOCTD 110 Nepejaye ToBapa MOKyHareito; NOKyIaTelb BIpaBe Tpe-
0oBaTh Neperayr KyIJIEHHOTO TOBapa M OJHOBPEMEHHO 00s3aH OIUIaTUTh €r0);

1o (pyHKIIMOHATBHO-1IEJIEBOMY TIPU3HAKY: pe2yiamueHvle U OXpaHumenbHvle npa-
6oomuoweHus. PerynsiTUBHBIMU Ha3bIBAIOTCS MPABOOTHOIICHMS], B TPaHUIIAX KO-
TOPBIX OCYIIECTBIISIETCS] B3AUMHOE YOBJIETBOPEHUE MHTEPECOB UX YUYACTHUKOB
(moroBop Kymum-mipogaxu). OXpaHUTEIbHBIMU HA3BIBAIOTCS MTPABOOTHOIICHHUS,
BO3HUKAIOLIUE B pe3yabTare KOH(INKTA U CiIykKallue couuaibHoi hopMoii yao-
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BJICTBOPCHHA OAHOI'0 M3 CTAJIKHUBAIOUIUXCA MHTCPECOB (065[321T€JII)CTBa H3 1pu-
YUHEHUS Bpela).

3.2 OcHoBaHUs1 BO3HUKHOBEHUS FPpaXKaaHCKNX
NPaBOOTHOLLUEHWUN

I'pax1aHCKO-NIPaBOBBIE HOPMBI CaMU 110 ce0e He CO3Jal0T, He M3MEHAIOT U HE Hpe-
KpallaloT IPaXJaHCKUX HpaB U obs3zaHHocTeld. Jng 5TOro HeoOXOAMMO HACTYIIEHHE
TpelyCMOTPEHHBIX ITPABOBBIMU HOPMAaMHU OOCTOSTENLCTB, KOTOPBIE HMEHYIOTCS IOPH/IH-
yeckuMHU (pakramu. Tak, Hanpumep, 17151 BOSHUKHOBEHUS IPAaBOOTHOILIEHUS 110 Tepeiaye
TOBapa HEOOXOAMMO 3aKJIIOYEHHE J0ToBOpa KyIUIM-Npojaaxu U T.1. Takum oGpasom,
IOPUIUIECKIN (DAKT — ATO KOHKPETHOE YKU3HEHHOE 0OCTOATEIHCTBO, C KOTOPHIM HOPMBI
TpaXXIaHCKOI'0 IIpaBa CBA3BIBAIOT HACTYIINICHUC, UBMCHCHUC W NPCKpPAIICHUC I'pa’kKJIaH-
CKOTO TPaBOOTHOLIEHUS.

IIpumepHBIi nepeyeHb I0pUANYECKUX (akToB copepkurcs B cT. 8 I'K:

® JIOrOBOP;

® ClelKa;

® aKT IOCYJJapCTBEHHOIO OpPraHa M OpraHa MECTHOIO CaMOYIpPaBJICHHUS;
e CyneOHOE pelIeHHtE;

° HpI/I06peTeHI/Ie HUMYHIECTBA IO OCHOBAHUAM, AOIYCKACMbIM 3dKOHOM;,

® CO3/laHuE MIPOU3BEICHUI HAyKH, JTUTEPATypbl, HICKYCCTBA, N300PETEHUIN U MHBIX
pE3yJIbTaTOB UHTEIIEKTYAIbHON J1€ATEIbHOCTH;

e IIPUYMHCHHUE BpEJa;
e HEOCHOBATEIbHOE O0OTAllCHUE;
® UHBIC JEHCTBUA TPAXAAH U IOPUINYECKUX JIMLL;

e COOBITHS.

B HekoTOpBIX Cilydasx [js HACTYIUIEHUS OIPEIEICHHBIX IIPABOBBIX NOCIIEACTBUM
OJIHOTO IOPUINYECKOTO (paKkTa HeJOCTATOuHO, a TpeOyeTcsl X COBOKyNHOCTh. Hanpumep,
JUIs. BOSHUKHOBEHUS IIpaBa Ha M300peTeHNE HEOOXOMUMBI (PaKT CO3AaHUs U300peTeHus,
1oJjaya 3asiBKM Ha BblJ1auy MaTeHTa U IPU3HAHUE N300pPETEHNS B KOMIIETEHTHBIX OpraHax.

IOpuanueckue (axrbl Kak 00CTOATENBCTBA PEAIbHOM EHCTBUTEILHOCTH HE Clie-
JyeT OTOXJIECTBJISATh C HAMEPEHUSIMU COBEPIIUTH T€ WIW WHBbIE JEUCTBUS, PAaBHO Kak
C MOTMBaMH COBEPILEHUS TAaKOBbIX. BHYTpeHHsA BOJIA Julla, HE NOJY4YUBLIasl BHEIIHE-
IO BBIPAXXEHHUS B JEHCTBUSX, HE MOAJEKUT OLIEHKE CO CTOPOHBI HOPM IIpaBa U IIOTOMY
IopuIu4YeckuM (akToM He sABiserca. To jke caMoe MOTHUB HE SIBISICTCS FOPUIMYECKUM
¢akroM. O1HaKO NMPaBUIILHOE YCTAHOBJICHHE MOTHBA B 3HAYUTEIBHON CTENEHHU CIIOCO0-
CTBYET BBISICHEHUIO peajbHbIX B3aUMOOTHOUIEHUI CTOPOH, IIOMOTAeT B OLICHKE J0Ka3a-
TEJICTB U KBAJM(PUKALUU COOTBETCTBYIOIIMX IPABOOTHOILICHHH.

IOpunuueckue GpaxTel NPUHATO AETUTH HA delicmeus U cobbimus. B 0CHOBY Takoro
JIeJICHM TTOJIOKEH UCTOUYHUK UX IPOUCXOokIeHud. K paspsany nelcTBuil OTHOCAT TO, YTO
MIPOMCXOIUT MO BOJIE CYOBEKTa, a K pa3psiay COOBITHI — TO, 4TO IPOUCXOJUT HE3ABUCHMO
OT BOJIU cyObeKTa (pOXAECHHE U CMEPTh UYeJIOBEKa, CTUXUUHBIE SIBJICHUS MPHUPOJBI, BO-
eHHbIe JeicTBUs U T.11.). C MoJ0OHBIMU IOPUINYECKH 3HAUUMBIMHU COOBITUSIMU CBSI3aHO,
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HanpuMep, BOSHUKHOBEHHME HACJIEICTBEHHBIX IpaB, IPaBO Ha CTPaxOBOE BO3MEIICHUE,
a Takke OCBOOOXKIEHHE MNpEeANpUHUMATENs] OT UMYILIECTBEHHOW OTBETCTBEHHOCTH 3a
HapyIlIeHHe JOTOBOPHBIX 00sI3aTeIbCTB.

JlelicTBUS Kak ropuandeckue (akThl MOAPA3ICIAIOTCS Ha NpasomepHvle U Henpa-
somepnvie. IlepBble COOTBETCTBYIOT TPEeOOBAaHUSAM 3aKOHOJATEILCTBA, BTOPHIE — COBEP-
LIAI0TCSl ¢ HapylIeHWeM NpeANHCcaHuid 3akoHa (camMoBoJIbHas mocTpoiika). IIpaBomep-
HbI€ JEHCTBUS CYLIECTBYIOT B BHUJE FOPUINYECKUX MOCTYIKOB M IOPUAUYECKUX AKTOB.
FOpuanyecknii OCTYNOK MOPOXKAAET IPa)kIaHCKO-IIPABOBBIE MOCIEACTBUS HE3aBUCHU-
MO, @ MHOTZIa M BOIPEKH HAMEPEHUIO CyOBhEKTa, COBEPIIMBIIETO MOCTYIOK. Tak, JHIo,
HaIlle/IIIee Bellb, 0053aHO BEPHYTh €€ COOCTBEHHHUKY, TaKe €CJIM y HETO HEeT TaKoro JKe-
JaHus. JpyruM npumMepoM IOpUAMYECKOTO MOCTYIKA CIYXKUT CO3/IaHUE MPOU3BEICHUS
KaK 00beKTa aBTOPCKOT'O MpaBa, KOTOPOE CO3/1aeT MPAaBOBBIE MOCIECTBHS J1aXKe BOIIPEKU
HAaMEPEHUIO YeJIOBEeKa, HAMHCABIIETO PYKOIUCh, HEXKENAIOUIEro ObITh aBTOPOM TaKOTO
MPOU3BEACHUS.

IOpunnueckue akTel, B OTAMYHE OT OPUAMYECKUX MOCTYIKOB, MOPOKIAIOT COOT-
BETCTBYIOLIME NIPABOBBIE MMOCIEACTBUS JHILb TOTAA, KOIJa COBEPILIEHBI CO CIIEUAIbHBIM
HaMEpEHHUEM BbI3BaTh Takue nocieAcTBUs. K ux uucily oTHOCATCS aJMUHUCTPAaTUBHbIE
aKThl U CAEIKU. AJIMUHUCTPATUBHBIE aKThl MOTYT COBEPILATHCS C LENbIO CO3JaHUs aj-
MUHHUCTPATUBHBIX IPABOOTHOILIEHUH, a TAK)KE C LIEJIBI0 CO3/1aHUs U aIMUHUCTPATUBHBIX,
U TPaXKJIAHCKUX OTHOLIEHUH. B omiMuMe OT HUX CIENKH BCErJa COBEPIIAIOTCA C LIENIbIO
BBI3BATh TOJIBKO I'PaXIaHCKO-IIPABOBBIE MOCIIEACTBUS.

3.3 OcyLlecTBreHME 1 3aWmTa rpaKgaHCKnX rnpas,
NcnosiHeHne oba3aHHOCTEN

JUis yoBIIETBOPEHUS! KOHKPETHBIX WHTEPECOB JIMIAa HEJIOCTAaTOUYHO TOJIBKO MPHOO-
pectu cyObekTHBHOE MpaBo. Heobxonmmo oCylIecTBUTH 3TO MpPaBo, T.€. JEHCTBOBATH
OTIpe/ieTICHHBIM 00pa3oM.

I1oo ocywecmenenuem cyoveKmugHo20 ZpaxcoanHcKoz0 npasa nouu-
Maemcsi peanuzayus ynpasoMo4enHuIM TUYOM mex 603MONCHOCMEl, KO-
mopble cOCMAgIAIom coO0epiHCanue NPUHAOIeHcaujeco emy cyovekmues-
HO20 2padicOanHcKo20 npasd.

OrTkas Jiia OT OCYIICCTBIICHUS MMPUHAAJICIKAIICTO MY IIpaBa HC BJICUCT MPCKpaIIc-
HUA 3TOT'O IIpaBa. OI[HaKO HUMCIOTCs HUCKIIITOUCHUAA.

TaK, HaIpuMmcep, 0TKa3 OT HACJICACTBA BJICYCT 3ad c000i HEBO3MOXKHOCTD JiMia HacJic-
A0BAaTh JAHHOMY HACJICAOAATC/II0, IMPOMICHUC N0JII'a UCKITIOYACT BO3MOXHOCTD BIIOCJICA-
CTBUHU Tpe6OBaTB OT JOJIDKHHKA HUCIIOJITHCHUA 00S13aHHOCTH M T. II.
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OcyuiecTBUTh NMPaBO MOYKHO COOCTBEHHBIMU aKTUBHBIMU JAEHCTBUSAMM, HO MOXHO
nepeaarb CBOM MOJTHOMOYHS 10 OCYIIECTBIEHUIO KOHKPETHOTO IpaBa JIPyromy JIMIlY —
IpeCTaBUTEN0, KOMUCCHOHEPY, areHTy. B I'paxknanckom konekce PO 3akpemieHsl oc-
HOBHBIE MPUHITUIIBI OCYIIECTBICHUS TIPaB:

® [IPpUHIOUITI JUCIIO3UTUBHOCTH, T. €. CBO60,Z[3. BBI60pa BAapHUaHTOB IIOBCICHUA B 00b-
CEMC MPCAOCTABICHHLIX 3THM IIPAaBOM BOSMO)KHOCTGI\/JI;

e IPUHIMUII peasu3aliy paBa Mo COOCTBEHHOMY YCMOTPEHHUIO KaK B COOCTBEHHBIX
UHTEpeCax, TaKk U B UHTEPECaxX TPETbUX JIMILI,

e IIPUHLUI HEJOIYCTUMOCTH 3J10yIIOTpedaeHus mpaBoM. B uacTHocTH, 3anperma-
eTCsl 3J10yNOTpebIeHUE MPaBOM C MPSMBIM YMBICJIOM INPUYUHUTH BpPEJ UHTEpE-
caM TPeThUX JHI (B JOKTPUHE I'Pa)</IaHCKOTO MpaBa Takas CUTyallls Ha3blBa-
eTCsl IIMKaHA); 3JI0yNoTpeOleHue MpaBoM, XOTs U 0e3 Takoro HaMepeHHs, HO
00BEKTUBHO NPHUBOAALICEC K HAPYIICHUIO MpaB APYTUX JIUI;, 370ynoTpebieHue
JOMUHHPYIOIIMM TOJIOKEHUEM Ha PhIHKE M OTpaHUYeHNe KOHKypeHIuu. O0mum
MOCJIEZICTBUEM HapYLIEHUs MIPEIEIOB OCYIIECTBICHUS IPAaXXAAHCKUX IIPAB SIBJISA-
eTCsl 0TKa3 cy/a B 3alllUTe MpaB JIHIa, 3710yOTPEOSIONIEr0 CBOUM I'Pak JaHCKUM
IIPABOM.

1100 epasicoancko-npasoeoii 3auiumoi HApyweHHvIX NPAe NOHUMA-
emcs oOXpanumenvbHoe 8030elcmeaue HopM, umeloujee Yeaivlio 60CCmMano-
8UMb NPABA, KOMNEHCUPOBAMb HAPYUIEHHbIU UHmMepec, npeceyb NPOmiu-
eonpagHoe Oeticmaue, NPenamcmsyroujee oCyuecmeaieHuo npasa uiu
obecneyeHu npasonopsoKa.

CymecTBy1oT Be (OPMBI 3aLUTHI IPAXAAHCKUX NPAB — IOPUCOUKYUOHHASL N Helo-
pucouxkyuonnas. K mepBoil OTHOCHUTCS 3alllMTa HAPYIICHHBIX MPaB B CyIeOHOM U aj-
MUHHUCTPATUBHOM IOPSAJIKE; BTOpasi — OXBaTBIBACT JCHCTBUSI CyObEKTOB MO 3alIUTE MPH-
HaJJIeXKAIIUX UM TpaB, KOTOPHIE COBEPIIAIOTCS UMHU CaMOCTOSTENBHO 0e3 oOpaleHus
K TOCYJapCTBEHHBIM WJIM UHBIM KOMIIETEHTHBIM OpraHaM.

3amuTa rpa)XIaHCKUX MPaB MOXET ObITh OCYIIECTBIEHA Pa3IMYHBIMU crnocobamiu,
NOJ KOTOPBIMU IOHMMAIOTCSI 3aKPEIUIEHHbIE 3aKOHOM MAaTepUabHO-IIPABOBBIE MEPbI
MPUHYAUTENIBHOTO XapaKTepa, MOCPEICTBOM KOTOPBIX MPOU3BOIUTCA 3aliuTa (BOccTa-
HOBJICHUE) HAPYUICHHBIX MPAB U BO3JIEUCTBHE HA MPABOHAPYLIUTEIS.

[TepedeHb KOHKPETHBIX CITOCOOOB 3alTUTHI coaepkutces B cT. 12 'K PO:

® [IPpM3HAHHUC IIpaBa 3a KaKUM-JIH00 JIMIIOM,
® BOCCTAHOBJICHHEC IIOJIOXKCHUA, CYHICCTBOBABIICTO 10 HAPYIICHUS IIpaBa,

e [PHU3HAHHE OCHOPUMON CIIEIKH HENACHCTBUTEIIBHOW; MPUMEHEHHUE MOCIIEICTBUI
HEACHUCTBUTCIIHbHOCTH HUYTOXKHOM CICIKH;

® J[IpU3HAHHC HC}ICﬁCTBI/ITCJ’IBHHM aKTa TOCYHApCTBCHHOI'0 OpraHa HWJIIM OpraHa
MCCTHOI'O CaMOYIIPABJICHUA

® [IPHUCYKIACHHUC K UCIIOJIHCHUIO 00513aHHOCTH B HaType;

® BO3MEIICHUE YOBITKOB;
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yIUIaTa HEYCTOMKU;
KOMITEHCAIUsl MOPAJIbHOTO BPEA;
IIPEKpaIICHUE WIM U3MEHEHHUE ITPaBOOTHOIICHHS;

HENPUMEHEHHUE CYJIOM aKTa TFOCYJapCTBEHHOIO OpraHa WJIM OpraHa MECTHOIO
caMOyTpaBJICHMUS;

caMo3alura.

Hcnonnenue obazannocmeli —3TO COBEPIIEHUE TeX JEHCTBUIl, KOTOPbIE COCTaBIIA-
10T cofiepkaHue 3Toi 00s13aHHOCTH. O0S3aHHOCTH MOXKET HCTIONHATHCS ITyTEM Tepeiadu
BElIM (TOBapa) MpOIaBLIOM OKYIATENI0, BBIIOIHEHUS MOIPSAUYMKOM ONPEEIEHHON pa-
OO0THI U cljauM ee pe3ysbraTa 3aKa3uuKy, BO3BpaTa 3aeMIUKOM CyMMBbI 3aiiMa u T. A. Ta-
KUM 00pa3oM, 00S3aHHOCTH HUCHOJHSAIOTCS JHOO MOCPEICTBOM COBEPLICHUS aKTUBHBIX
neicTBuil, 1100 MOCPENCTBOM BO3JCpXKAHUSA OT KaKUX-JIMO0 aedcTBuil. OOs3aHHOCTH
JIOJDKHBI UCTIOJHATHCS C COOMIONCHUEM ONpENEIeHHBIX TpeboBaHmid. Tak, HCIOTHEHUE
JOJDKHO OBITh HaJJIeXKallliM; HE JIOMYCKAeTCsl OJHOCTOPOHHUM OTKa3 OT MCIOJHEHHS,
€CJIM MHOE HE MPEAYCMOTPEHO 3aKOHOM WM COITIAIIEHUEM CTOPOH.

Y10 moHMMaeTcs noa rpaxiaHCKumM HpaBOOTHOIHeHI/IeM?

Ha3zoBuTe 311€MEeHTHI TPaXKTaHCKOTO PAaBOOTHOILICHHS?

Yto cocrapiseT coaepkaHne CyObeKTUBHOTO TIPaBa U CyOBEKTHBHOM 00sS3aHHOCTH?
Yro moHUMaeTCs O/ FOPUANYECKUM (PaKToM?

[ToctpoiiTe cucTeMy IOpUANYECKUX (PAKTOB.

Maiite onpenenenue ¢popme U criocody 3alUThl TPAXKAAHCKUX TPaB.
Beinenurte Buabl (hOpM 3alMTHI TPAXKAAHCKUX TPaB.

[Tepeuncnute OCHOBHBIE CLIOCOOBI 3AIUTHI IPAXKIAHCKUX MPAB.

Yto moHMMaeTCs 10J UCIIOJIHEHUEM rpa)K,[[aHCKO—HpaBOBOﬁ o0s13aHHOCTH?



Jlekunsa 4

['PAXKOAHE KAK CYBBEKTHI
"PAYKOAHCKOIO TNPABA

1) Ilpasocnocobrocmu epadicoanuna
2) Jleecnocobrnocmo epasicoanuna

3) Ilpusnanue epasxcoanuna 6e36eCmHo omcymcmeyouum u oovssieHue
2PaNCOAHUHA YMEPULUM

4) Hnousuoyanuzayus epaxcoanuna

5) Ilpeonpunumamenvcxas 0essmenbHOCMb ePAHCOAH

4.1 NpaBocnocobHOCTb rpakgaHnHa

I1o0 npasocnocobnocmblo 2paxcoaHUHA NOHUMAEMC CNOCOOHOCMb
umMems 2padcOaHcKue npasa U Hecmu epanicoanHcKue 00S13aHHOCMU,
m. e. 603MOACHOCMb OblMb YUACHHUKOM BCEB03MONCHBIX 2PANCOAHCKUX
nPasooOMHOUEHUIL.

Coneprxanue MpaBOCIIOCOOHOCTH IPaXKAaH COCTABISIOT T€ UMYIIICCTBCHHBIE U JTNY-
HbI€ HEUMYIIIECTBEHHBIE MPaBa U 00S3aHHOCTH, KOTOPBIMU TPAXKAaHUH, COTIACHO 3aKOHY,
MokeT ob6nanath. [loaTomMy comeprkanue rpakJaHCKON MPaBOCIOCOOHOCTU COCTABISIOT
HE CaMM IIpaBa, & BO3MOXHOCTb UX HMMETbh. lIpuMepHBIN NepedyeHb yKa3aHHBIX IIpaB
conepxurcs B ¢T. 18 'K PD, nmpegycmarpuBatoiiieit, 4To rpaklaHiH MOXKET:

® HMCTb UMYIICCTBO Ha IIpaBC CO6CTB€HHOCTI/I;

® HAaCJICAOBATH U 3aBCIIATh UMYIICCTBO,
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® 3aHUMAaTbCs MPEANPUHUMATEIBCKON JESITENbHOCTHIO U 000N MHOM He 3ampe-
[IEHHOH 3aKOHOM JeSITEIbHOCTBIO;

® (CO3J1aBaTb HOPHUANYCCKHE JIMIAa CaMOCTOATCIBHO HJIM COBMECTHO C APYTHUMU
rpaxxaaHaM U FOPUINYCCKUMU JINIAMU;

e COBEpIIATh JIOOBIC HE TPOTUBOPEUAIIIUE 3aKOHY CJICJIKH M y4acTBOBaTh B 00s13a-
TEIbCTBAX;

e U30UpaTh MECTO KUTEIHCTBA,

e UMETh IIPaBa aBTOPOB MPOM3BEICHUI HAYKHU, TUTEPATYPbl M UCKYCCTBa, H300pe-
TEHHUH M UHBIX OXPAHSIEMBIX 3aKOHOM pE3yJIbTaTOB MHTEIUICKTYAIbHON J1EATEIb-
HOCTH.

3aKOH MpH ONpeIeNIEHUH COAEPIKaHMUsI IPABOCIIOCOOHOCTH FTOBOPHUT TOJIBKO O IIPaBaX.
Bwmecte ¢ Tem mpenmnonaraercs, 4To UX 0ObEM YPaBHOBELIEH COOTBETCTBYIOIIUM 00be-
MOM 00sI3aHHOCTEH, a 3HAUUT, KOIJla 3aKOH IPEI0CTaBISIET BOBMOKHOCTh UMETh UMYIIIE-
CTBO Ha MpaBe COOCTBEHHOCTH, CYUTAETCS, YTO TPaKkJaHUH CIIOCOOEH HECTH U 00s3aH-
HOCTH, KOTOPBIE CBS3aHbI, B YACTHOCTH, C COIEP’KAHUEM ITOTO UMYILECTBA.

[TpaBociocoOHOCTH TpakJaHMHA BO3HUKAET C MOMEHTA €r0 POXKICHHS, JCHCTBYET
B TEUECHUE BCEH JKU3HU U IIPEKpaIiaeTcs co cMepThio. OnpeeneHue MOMEHTOB POXKICHUS
U CMEPTH HE COCTAaBISIOT MPEIMET IOPUANUECKON HayKH, OCKOJIBKY pedb HJIET O HEMo-
CPEACTBEHHO (PU3MOIOTrMUECKUX NOHATHX. 1 mpaBa Ba)KHO JIMIIb TO, YTO C MOMEHTa
pPOXIIEHUs, a MEIULIMHA, KaK IIPaBUJIO, PyKOBOJCTBYETCSI B 3TOM Ciy4yae KpUTEpUEM Ha-
Yajia CaMOCTOSATEIIEHOTO JIBIXaHUs, YEJIOBEK NMPHOOPETAET MPABOCIOCOOHOCTb.

B HekoTOphIX cyyasx 3aKOH OXpaHsSeT MHTEPECHI 3a4aTOro, HO €I He POJUBIIETOCS
pebenka. Tak, B cury 1. 1 ct. 1116 I'K k HaciaenoBaHuiO MOTYT IPHU3BIBATHCS TPaXKaaHe,
HaXOJAIIMECS B JKUBBIX B JIEHb OTKPBITUS HACJIEACTBA, & TAKXKE 3ayaTble MpPU KU3HU
HacJeno4aressl U pOIAMBLIMECS )KUBBIMU I10CIIE OTKPBITHS HacleAcTBa (J1aT. nasciturus —
TOT, KTO TOJDKEH poAUThes B OyaymieM). [Ipu Hannguu 3a4atoro, HO €1e HE pOJUBIIETO-
Csl HacJeIHUKa pa3ziell HacJe/ICTBA MOXKET OBbITh OCYILECTBIIEH TOJBKO MOCIE POXKICHUS
peOenka. [IpuBeneHHbIE TONOKEHHU HE O3HAYAIOT, YTO MPABOCIOCOOHOCTh MPU3HAETCS
3a emle He poauBIIMMCS pebeHkoM. Ecnu peGeHok poxmsics MepTBBIM, €ro 1ois OyneT
JEJITHCS HE MEXJY €ro NOTEHIHAJbHBIMHM HACJIEJHUKAaMH (€CIHM MPEIOI0XKUTh BO3-
MOYKHOCTb NPU3HAHUS 3a POAMBIIMMCS MEPTBBIM PEOEHKOM KauecTBa HaclenonaTens),
a MeX/1y HacJeIHUKaMU paHee YMepILero Hacueaoaares.

I'paxkiaHckast MpaBOCIIOCOOHOCTh MPEKpallaeTcs co CMEepThio deiaoBeka. B Hacto-
sIee BpeMsl IIPU ONPEETICHUH MOMEHTA CMEPTHU PYKOBOJACTBYIOTCSI IOJIOKEHUSAMU T10-
craHosieHus [IpaButensctBa P® or 20.09.2012 . Ne950 «O6 yrBepxaenun IlpaBun
OTpe/ieTICHUs] MOMEHTAa CMEPTH YEJIOBEKa, B TOM YMCJIE KPUTEPUEB U MPOLEAYpPHI yCTa-
HOBJICHUSI CMEPTU 4YesloBeka, [IpaBuil mpekpaleHuss peaHMMaluOHHBIX MEpPONPUATUI
1 (OpMBI ITPOTOKOJIA YCTAHOBICHHUS CMEPTH YelIOBEKa». B COOTBETCTBUM C JAHHBIM I10-
CTaHOBJICHMEM MOMEHTOM CMEPTH YE€JIOBEKA SIBJISIETCSI MOMEHT CMEPTHU €ro Mo3ra Ui
ero OMONIOTHYEecKO cMepTH (HeoOpaTuMasi TMOenb uenoBeka). Jmarno3z cmMepru Mos-
ra yCTaHaBJIMBaeT KOHCHJIMYM Bpadyei B TOM MEIUIIMHCKOIN OpraHu3aluy, e HaXoJuTcs
nauueHT. KoHcTaranus Onoaoruueckoi CMEpTH yCTaHABIUBAETCS BpauoM WM (elbalie-
POM 1 opopMIIsIETCs B BUJIE CIIEIIMATIBHOTO IPOTOKOJIA, YTBEPAKIEHHOI'O IOCTAaHOBJICHUEM
[IpaButensctBa PO.

3aKoHOJATENbHO YCTAHOBJIEHHOE IMOJIOKEHHE O TOM, YTO Ipa)<JaHCKas IPaBOCIIO-
COOHOCTH MPHU3HAETCSI B PAaBHOW CTENEHU 3a BCEMU Ipa’kJaHaMH, UMEET JIBa OCHOBHBIX
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ciencTBus. Bo-mepBhIx, rpakIaHCKas MPaBOCHOCOOHOCTH aOCOJIIOTHA B TOM CMBEICIIE,
YTO HE 3aBHCUT OT COCTOSHHS 3[0POBbsS M BO3pacTa rpaxaaHuHa. HoBOpOXIECHHBIH,
IyLIEBHOOOJLHON 00Jalal0T IPpa)<1aHCKOI NMPaBOCHOCOOHOCTBIO B TOH k€ Mepe, 4To
U B3pOCIBIN 37I0pOBBIN yenoBek. [[pyroe neno, 4To OHM HE MOTYT CaMOCTOSITENILHO OCY-
HIECTBIATH CBOU IpaBa. Bee rpakaane 00s1agaroT paBHON MpaBOCIOCOOHOCTHIO. OTHAKO
BO3MO)KHOCTh peasM3allii OJHHUX IPaB CBS3aHA C MOMEHTOM POXICHHS, a JPYTHX —
C MOMEHTOM JIOCTHIKCHHsSI 4EJIOBEKOM OIpPEACICHHOTo Bo3pacTa. Hampumep, BO3MOX-
HOCTb 3aBellaTh UMYILIECTBO CBsi3aHa C JOCTHKeHUeM 18-neTHero Bo3pacTa; ObITh wile-
HOM IIPOU3BOJICTBEHHOIO KOOIEpaTuBa, BKJIAJYUKOM B OaHKe — 16-1eTHero Bo3pacra.
PaBeHCTBO MpaBOCIIOCOOHOCTH HE O3HAYaeT MAaTeMaTHYeCKOe PAaBEHCTBO, KOTZa CyMMa
IpaB OIHOTO CyOBEKTa PaBHSETCS CyMME IpaB APYroro cyobekra. Takoe paBEeHCTBO
MIPEIoIaraeT PaBHYI0 BO3MOXKHOCTb B IPUOOPETEHHUH TIPAB.

Bo-BTOpbIX, rpaxkaHCcKas MPaBOCIIOCOOHOCTh HEOTUYXk1aeMa. [ paxiane He BIpaBe
OTKa3aThCs OT MPABOCIOCOOHOCTH MIIM OTpaHUYHTh ee. CHAeNKu, HapaBIeHHbIE HA Orpa-
HUYEHUE MPABOCIIOCOOHOCTH, HUYTOXHEBI. BMecTe ¢ TeM 3aKOH JIOIyCKaeT OrpaHudeHUEe
MPaBOCIIOCOOHOCTH B OTIENBHBIX CiTydasiX. Tak, orpaHHYCHHE TPABOCIIOCOOHOCTH BO3-
MO’KHO B KaueCTBE HaKa3aHMs 3a COBEpILEHHOE IpecTyIyieHne. B aTom ciydae rpaxnia-
HUH 110 IPUTOBOPY CyJIa HE JIMIIAETCS IPABOCIIOCOOHOCTH B LIEJIOM, a JIMIIAETCS TOIBKO
COCOOHOCTH UMETh OT/EJIbHBIC [TPaBa, HATPUMEP: 3aHUMATHCS ONPEICICHHOM IesTelb-
HOCTBIO, 3aHUMATh OTPENIeIeHHbIE JJOJDKHOCTH; CBOOOIHO BBIOMPATh MECTO KUTEIHCTBA
1 npeObIBaHuA U T. 1. OrpaHHYeHHE MPaBOCTIOCOOHOCTH BO3MOXKHO M MPH OTCYTCTBUHU
MIPOTHUBONPABHBIX JEUCTBHI.

Tak, HanpuMep, TOCYAAPCTBEHHBIM CIIYXKalllMM B CHJIy MPSAMOIO yKa3aHMs 3aKOHA
3aMpenieH0 3aHUMAThCS IPEIITPUHUMATENIBCKON IEATEIbHOCTBIO.

Bwmecte ¢ TEM, NIp€ayCcMaTpurBasd B OIIPCACIICHHBIX CIIy4dasaX BO3MOXKXHOCTb OI'paHHU4EC-
HUA Fpa)KﬂaHCKOﬁ HpaBOCHOCO6HOCTI/I, ﬂeﬁCTBYIOHlee 3daKOHOAATCJIbLCTBO HE IMMPCAyCMaT-
pHUBACT CJIy4acB IIOJHOI'O JIMIICHUA I'paKaAaHWHA HpaBOCHOCO6HOCTI/I.

4.2 [leecnocobHOCTb rpaxagaHuHa

Iloo zpaxcoanckoii deecnocoOHOCMbIO NOHUMAEMCS CNOCOOHOCHb
2ParicOanuna ceouMU OeUCMBUAMU NPUOOPemams U OCyuwecmsisimo
2padcoancKue npasa, co30asamv OJis cedsi epanicoancKue 0053aHHO-
CMU U UCNONHSAMb UX.

I'paxkmaHckas 1eecrnocoOHOCTh BO3HHKAET B MOJIHOM oObeMme ¢ 18 mert, T.e. ¢ mo-
CTHKEHHEM COBEPIICHHONICTHS. J[0 TOCTIKEHMS YKa3aHHOTO BO3PAcTa JeeclocoOHOCTh
B MOJHOM 00beMe MOXET BO3HHKHYTh B JBYX ciydasix. [lepBbIii CBsi3aH ¢ cCUTyalueH,
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KoOIJla rpaKAaHUH BCTyIaeT B Opak A0 JOCTHKEHUS] OpauHOTo Bo3pacTa (Takas BO3MOX-
HOCTh MPEIyCMOTPEHA JeHCTBYIOIIMM CEMENHHBIM 3aKOHOAATENbCTBOM). B 3TOM ciyuae
HECOBEPUICHHOJIETHUH TPakJaHUH CTAHOBUTCS MOJHOCTHIO J1€€CIOCOOHBIM C MOMEHTA
rOCyIapCTBEHHON peructpanuu Opaka B opraHax 3arca. [IpmoOpereHHas B pesynabrare
3aKIIIOUeHHs] Opaka JeecrioCOOHOCTh COXpaHIEeTCs B MOJHOM OObeME U B Cllydyae pac-
TOp>KeHUs Opaka 10 JoctixkeHus 18 ser. MckitoueHue cocrapiseT ciayyail, korjna Opak
MPEKPAILACTCs B CUITY IPU3HAHUS €r0 HEACHCTBUTEIBHBIM, — CYJl MOXKET MPUHSTH pellie-
HUE 00 yTpaTre HEeCOBEPIICHHOJIETHUM CYNPYroM MOJIHON JAeeCrOCOOHOCTH C MOMEHTAa,
ONPEEISIEMOTO CY/IOM.

Bropoii ciydaii mpuoOpereHus TpaKIaHHHOM JEeeCIIOCOOHOCTH B TOJTHOM O0BEME
710 JTOCTUXKEHHSI COBEPILLIEHHOJIETHUS CBA3aH C TaKUM IPAaBOBbIM MHCTUTYTOM, KaK 3MaH-
cunanus. HecoBepieHHONETHUN, TOCTUTIINI Bo3pacTa 16 jeT, MOXXeT ObITh 00BABICH
[0 PEIICHHI0 OpraHa ONEKH U MOMEYUTENhCTBA (C COINIacUsl 3aKOHHBIX IPEICTaBUTE-
Jiei, a MPU OTCYTCTBUU MX COIVIACHS — IO PEUICHHUIO Cy/a) MOTHOCTHIO JEECIOCOOHBIM,
€cJIM OH paboTaeT Mo TPYIOBOMY JOIOBOPY, B TOM YMCJIE IO KOHTPAKTy, WJIU C COJa-
CUS POJIUTEIICH, YCHIHOBUTEIEH, TONECYUTENECH 3aHUMAETCSA MPEANPUHUMATEIbCKON Aes-
TEJIbHOCTHIO. 3aKOHHBIE MPEJICTAaBUTEIN HE HECYT OTBETCTBEHHOCTH IO 00s3aTeNILCTBAM
SMaHCUIIMPOBAHHOTO HECOBEPILIEHHOIETHETO.

Hecoepuiennonernue 10 14 ner umeror craryc manoieTHuX. CAenku OT UuX ume-
HU MOTYT COBEpLIATh TOJBKO MX 3aKOHHBIC NPEACTABUTEIM (POIUTENH, YCHIHOBUTEIH,
OIEeKyHbI). BmecTe ¢ Tem, B cuily IpsSMOIo yKa3aHusl 3aKOHA, HECOBEPILIEHHOJIETHUE OT
6 1o 14 et BmpaBe CaMOCTOATEIHLHO COBEPIIATh MEJIKHE OBITOBBIC CIEIKU; CICTKH,
HarpaBJeHHbIC Ha 0€3BO3ME3THOE MOTYUYEHHE BBITOJbI, HE TPEOYIOIINE HOTAPUAIBHOTO
YIOCTOBEPEHHUS WJIM TOCYJaPCTBEHHOM pETUCTpaliy; CACIKHU MO PACTIOPSKEHUIO Cpe-
CTBaMH, IPEI0CTABICHHBIMU 3aKOHHBIMH IPEJCTABUTEISIMU WM C COIVIACHS MOCIEIHUX
TPETbUM JIMLIOM Ul ONPENEICHHON LEIN WM Uid cBOOOJHOTO pacnopsbkeHus. Mmy-
LIECTBEHHYIO OTBETCTBEHHOCTh IO CJEJIKAM MAaJIOJIETHEro, B TOM YHCJIE MO CHEJIKaM,
COBEPILEHHBIM UM CaMOCTOATEIBHO, HECYT €r0 3aKOHHBIE MPEACTABUTENH, €CIIU HE J0-
KaXyT, YTO 00s13aTeIbCTBO OBLIO HAPYIIEHO HE MO UX BUHE.

Hecosepiiennonernue B Bozpacte or 14 1o 18 et obnagaroT yacTUUHON neecrio-
coOHocTht0. OHM BIpaBe CaMOCTOSITENIbHO COBEPILATh I'PakaHCKO-IPABOBBIE CIEIKHU
C MUCBMEHHOTO COTJIacUsl 3aKOHHBIX MpeACcTaBUTENEH (poauTenei, yChIHOBUTENEH, Mo-
neuuteneit). be3 cormacus 3aKOHHBIX MpeCTaBUTENEH JaHHAs KaTeropusi HECOBEPILEH-
HOJICTHHUX BITPaBE PaCHOPSKATHCS CBOMM 3apa0OTKOM, CTHUIICHIUEH 1 HHBIMU JI0XOJaMH;
OCYLIECTBJIATh [IpaBa Ha CBO MHTEIJIEKTYaIbHYI0 COOCTBEHHOCTb; 3aKJII0YaTh JJOrOBOP
0OaHKOBCKOTO BKJIa/Ja M paclopsDKaThCs CyMMOW BKJIaJa; COBEpLIATh CAEIKH, KOTOPbHIE
BIIPAaBE CaMOCTOATENIBHO COBEpLIaTh MAJIOJIETHHE B Bo3pacTe oT 6 no 14 netr. Hecosep-
nieHHoJeTHUE oT 14 10 18 neT caMOoCTOATENbHO HECYT UMYIIECTBEHHYH0 OTBETCTBEH-
HOCTbh TI0 CBOUM 00S13aT€JIbCTBAM.

[Ipy HaMuUKMKM OCTAaTOYHBIX OCHOBAHMM CyJ MO XOJATAaWCTBY 3aKOHHBIX IMPEACTa-
BUTEJIEH WM OpraHa ONEKHU W MONEUYUTEIbCTBA MOXKET OTPAHUYUTh WJIU JIMLIIUTH HECO-
BEpILICHHOJIETHErO B Bo3pacte oT 14 no 18 jer mpaBa camMOCTOSITENBHO PaCIoOpsKaTh-
Csl CBOMM 3apa0OTKOM, CTUIICHIMEH WU MHBIMHU JOXOJaMH, 32 MCKIIIOYCHHEM CIIy4aes,
KOTJIa TaKOi HECOBEPIICHHOJETHUN MPUOOpeN AeecrmocOOHOCTh B MOJHOM 00BEME 0
OCHOBaHUSM, IIPEyCMOTPEHHBIM 3aKOHOM.

3aKOHOM JIOMyCKAETCs CIIyvail CyieOHOTO oepanuyenus 0eecnocobHOCmu COBEPIICH-
HOJIETHUX TpaXKAaH, MPU YCIOBUH, YTO TaKUe TpaxkJaHE 3JI0yNOTPeOIAIOT CIIUPTHBIMU
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WM HAPKOTUYECKUMU BEUIECTBAMHM M TEM CaMbIM CTaBAT CBOI CEMbIO B TSDKEJIOE Ma-
TepUalbHOE MOJNIOKeHHe. Han TakuMu rpakJJaHaMy yCTaHABIMBAECTCS NONEYUTENBCTBO.
CoBep1aTh IpakJJaHCKO-IIPABOBBIE CIEIKU (KPOME MEJKHX OBITOBBIX CIIEJIOK), @ TaKXkKe
MOJTy4aTh 3apabOTHYIO IUIaTy, MEHCHUI0 U MHbIE JOXOIbl M paclopskaThCsi UMU Orpa-
HUYEHHBIE B JIE€CIIOCOOHOCTH TpakK[aHe BIpPaBe JIMIIb ¢ cortacus noneynrens. OxHa-
KO OHM CaMOCTOSITEJIbBHO HECYT MMYIIECTBEHHYI) OTBETCTBEHHOCTh IIO COBEPIIEHHBIM
CIeNIKaM U 3a MpUYMHEHHBIH uMu Bpel. [Ipu oTnanenun ocHOBaHUiA, 10 KOTOPBIM IpaX-
JAHUH OBbLI OrpaHUYEH B JI€ECIOCOOHOCTH, Cyl OTMEHSIET pelIeHHue 00 OrpaHu4eHUuu
JIeecrIOCOOHOCTH, Ha OCHOBAHUHU YEro OTMEHSETCS] YCTAaHOBJIEHHOE HaJl IPaXKIaHUHOM
IIOTIEYUTEIBCTBO.

CoBeplleHHONETHUN TPakJaHUH MOXKET OBbITh MPU3HAH CYJIOM HOJIHOCHbIO Hedee-
CNOCoOHbIM, €CTN OH BCIIEACTBHE ICUXUYECKOTO PACCTPONCTBA HE MOXKET MOHUMATh 3Ha-
YEeHUsl CBOUX JEHCTBUN WM PYKOBOAUTH UMHU (YTO JOJKHO HOATBEPKAATHCS CynAeOHO-
NICUXUATPUUECKON 3KcriepTu3oi). Hax TakuMm rpaKIaHWHOM YCTaHAaBIMBAETCS OIEKA.
Bce caenku oT IMEHM Takoro rpakJaHMHa COBEpPLIAET €r0 ONEKYH, KOTOPbIN HECET OT-
BETCTBEHHOCTh KaK I10 3TUM CJEJKaM, TaK U 3a Bpell, IPUUMHEHHBIN HEAeecoCOOHbIM
rpaxaaHuHoM. [Ipu oTmaneHun OCHOBaHMM, MO KOTOPHIM I'pakJaHUH ObUI JIMILEH Jee-
CIOCOOHOCTH, Cy/l OTMEHSIET pellleHUe O JUIIEHUHU 1eeCIOCOOHOCTH, HA OCHOBAHUU YETO
OTMEHSETCS YCTAaHOBJICHHAs HaJl IPaKJaHUHOM OIleKa.

JInst 3aIIMThl MHTEPECOB HENEECHOCOOHBIX M OrPAaHMYCHHO JIeECHOCOOHBIX TpaK-
JlaH JICWCTBYIOIIUM 3aKOHOAATEIbCTBOM IPEAYCMOTPEH UHCMUMYM ONeKu U nonevu-
menvbemea. Oneka yCTaHaBIMBAETCS HaJl HECOBEPIIEHHOJIETHUMU B Bo3pacTe 10 14 ier,
a TaKk)Ke HaJl COBEPIIEHHOIETHUMHU I'pakJJaHaMu, IPU3HAHHBIMU CYZIOM HEIEECIOCOOHbI-
Mu. [loneunTenbeTBO yCTaHABIMBAETCS HaJl HECOBEPIIEHHOJIETHUMHU OT 14 no 18 mer
U HaJ| rpa)klaHaMU, OTPaHUYEHHBIMU CYJIOM B JI€ECIIOCOOHOCTH.

OTHO1IEHHS, BO3HUKAIOIINE B CBSI3U C YCTAaHOBJIIEHHEM, OCYIIECTBICHUEM U IIPEKpa-
IICHUEM OIIEKHU W MomneunTenbeTBa, peryaupytores ['K PO, @3 PO «O6 omneke u mnore-
YUTEJIBCTBEY» U MIPUHUMAEMBbIMHU B COOTBETCTBUU C HUIMHM MHBIMU HOPMAaTUBHBIMHU ITPaBO-
BbIMH akTamu Poccuiickoii @eneparun. OcOOCHHOCTH YCTAHOBICHUS, OCYIIECTBICHUS
U NPEKpalleHUs] ONEKU U IONEYUTENbCTBA HaJ HECOBEPIICHHOJETHUMH TpakJaHaMHU
onpenenstorcs Takxke CeMeHbIM KoiekcoM P® U MHBIMU HOPMAaTUBHBIMU ITPABOBBIMU
aKTaMU, CoJiepKallliMU HOPMbI CEMEIHOro npasa.

Opranamu ONEKH M IOMNEYUTEIBCTBA SIBJSIOTCS OPTaHbl MCIIOJIHUTENBHON BIIACTU
cyobekta P®. Opranbl MECTHOTO CaMOYTIpaBICHUS MyHHLIUIAIBHBIX 00pa3oBaHUMN, Ha
TEPPUTOPUSIX KOTOPBIX OTCYTCTBYIOT OpraHbl MO ONEKE U MONEUUTEIbCTBY, MOTYT Haje-
JSTHCS TOJTHOMOYMSIMU 110 OTIEKE U MONEYUTENIbCTBY € Nepeayeii UM HeOOXOAUMBIX JUIs
OCYIIECTBIICHUS MTOJIHOMOUNN MaTepuaIbHbIX U (PUHAHCOBBIX CPEJCTB.

OnexkyH Uiy NONEYUTEIb HA3HAYAETCSl OPIaHOM OIEKH U MOIEUUTENBCTBA 110 MECTY
JKUTENbCTBA JIMIA, HYXAAIOIIErocs B ONEKE MM IMONEYUTEIbCTBE, B TEUEHUE MECSALA,
C MOMEHTA, KOI/Ia CTaJI0 U3BECTHO O HEOOXOJMMOCTH YCTAaHOBJIEHUSI ONIEKU WM MOIEYH-
TEJNbCTBA HaJ| TPaXXJaHUHOM. B MpoTHBHOM ciiyyae UCHIOJIHEHHE 00A3aHHOCTEN ONeKyHa
WM NONEYUTEIEH BpEMEHHO BO3JIaracTCs Ha OpraH ONEKU UM IONEYUTENbCTBa. [ paxna-
HaM, IMOMEIIEHHBIM I10]] Ha/130p B 00pa3oBare/bHble, MEIUIIMHCKHUE, COLMANIbHBIE U T. I1.
OpraHM3alMy, B TOM YUCJIE B OPraHU3ALMU JJs JETEH-CUPOT U JAeTed, OCTaBLIMXCS
0e3 MomeyeHusl poAUTENIeH, ONEeKyHbl U TONEUYNUTENN He HazHadarorcsa. B aTom ciyuae
HCIIOJTHEHHE 00S3aHHOCTEN OMEKYHOB (ITOMeYUTeNel) BO3IaraeTcsi Ha yKa3aHHbIe opra-
HU3ALUU.
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OnekyHOM (ITOMEYUTENEM) MOXKET ObITh TOJIBKO IOJIHOCTBIO JEECIOCOOHBII COBEp-
LICHHOJIETHUH rpakaaHuH. Jluna, TMieHHble pOJUTENbCKUX MTPaB, UMEIOLINE CYIUMOCTh
3a YMBIIJICHHOE MPECTYIUICHUE MPOTUB KU3HH WU 3710POBbS TPaKJaH, HE MOTYT ObITh
OleKyHaMu (momeyuTensiMu). ['pakgaHuH MOXKET ObITh Ha3HAu€H OINMEKyHOM (TOmeyu-
TEJEM) TOJBKO € €ro cornacus. IIpm 3TOM AOJIKHBI YUUTHIBAaTbCS €0 HPaBCTBEHHBIE
U MHBIE JIMYHBIE KauyeCTBa, COCOOHOCTh K BBINIOJHEHHUIO 00s3aHHOCTEN OoneKyHa (Io-
MEYUTENsI), OTHOIICHHUS, CYILIECTBYIOIINE MEXKIAY HUM U JINLOM, HY>KJAIOLUIUMCS B OIIEKE
(ToTmeYnTeNnbCTBE), @ €CIU 3TO BOSMOXKHO — U JKeJIaHUE MOJOTEYHOTO.

O06s3aHHOCTH OTIEKYHOB (TTOTIEYUTENEH) UCTIONHAIOTCA 0€3B03ME3THO, KpOME Ciyda-
€B, MIPEIYCMOTPEHHBIX 3aKOHOM. OMEeKyHbI (IIOMEYUTENN) HECOBEPIICHHOIETHUX IPaXK-
JlaH 00s13aHbl COBMECTHO NPOXKUBATh CO CBOMMU IOAONEUHBIMU (pa3ieabHOE MPOXKHUBA-
HUE JIOIYCKAeTCs C pa3pellieHusi OpraHa ONeKU U MONEUUTENIbCTBA MPU YCIOBUU JJOCTU-
JKEHHsI HECOBEPILIEHHOJIETHUM BO3pacTa 16 JIeT U eciii 3TO He OTpa3uTCsl HeOaronpu-
ATHO Ha BOCIHMTAHUU U 3alllUTE MPaB U MHTEPECOB MOAOMNEYHOro). OnekyHsl (Monedu-
TeJIN) 00s3aHbl CO/IEPKATh CBOUX IMOJONEYHBIX, 00ECIIeUNBaTh UX YXOIOM U JICUCHUEM,
3a00TUTBCS 00 MX OOy4YeHHH M BOCIIMTAHUH (B OTHOIICHUH HECOBEPIICHHOJIETHUX ITOJI-
OIEYHbIX), 3alIUILATh UX IpaBa U HUHTEpechl. JlaHHbIE 00A3aHHOCTU HE BO3JIAraroTCs
Ha MOMEYUTENeH COBEPIIEHHOJETHUX I'pa)K/laH, OTPAHUYEHHBIX CYJJOM B JI€€CIOCOOHO-
cti. OnekyHbl (IIOMEYUTENN) BIPABE PACHOPSKATHCA TOXOAAaMHU IMOJOMEYHBIX TOJIBKO
C MIPEeIBAPUTEIHLHOTO pa3pelIeHus] OpraHa ONEKH M TOMEYUTENbCTBA, 32 UCKIIOUEHUEM
JIEHE)KHBIX CPEACTB MOJIONEYHOI0, B IIPe/ieiaX YCTAaHOBIEHHOW B COOTBETCTBUM C 3aKO-
HOM BEJIMUYMHBI MPOKUTOYHOTO MUHMMYMa Ha AyUIy HaceleHus B 1ejiaoM no Poccuiickoit
®Denepannu, KOTOpbIE OMEKYH (MONEUNTENb) BIIPaBe €KEMECIYHO PACX0I0BATh CAMOCTO-
ATEbHO Ha COMIep)KaHUe MOIOTIEYHOTO.

Omnexka (TOMEYUTEeNbCTBO) MPEKpaIiaeTcs Mo OCHOBAHUSAM, MPEIYCMOTPEHHBIM 3aKO-
HOM: BO3BpAlllCHUE HECOBEPUICHHOJIETHETO MOJONEYHOTO €r0 POJUTEISAM WIN €r0 YChl-
HOBJICHUE; TIOMEIIEHNE MOAONEYHOro MOJ HaA30p TE€X WM MHBIX OpPraHMU3allUid COLU-
aJIbHOM 3alllUThl HACEJIEHUs; OCBOOOXK/IEHNE WM OTCTPAHEHHE ONEKyHa (IIOIEYUTEIs)
OT UCHOJHEHUs O0S3aHHOCTEH; BHIHECEHUE pPEUIeHMs Ccyda O NMPU3HAHUU TpakJaHUHA
JIeeCIOCOOHBIM UM OTMEHE OTPaHMYEHUH ero JeecrnoCcOoOHOCTH.

Haz coBepiieHHONETHUMH J1€eCIOCOOHBIMH TpaskJaHaMH, KOTOPBIE IO COCTOSIHUIO
3JI0pOBBSI HE CIIOCOOHBI CAMOCTOSITENIBHO OCYILIECTBIISATh U 3alUIIATh CBOU IIpaBa U HC-
MOJIHATH CBOM OOSI3aHHOCTU, MOXKET OBITh YCTAaHOBIICH nampoHnadxc. TakuMm rpakaaHam
OpPraHOM OIEKH U MOIMEYUTEIbCTBA HA3HAYAETCs MOMOIIHUK, KOTOPBIM coBeplIaeT Jei-
CTBUS B OTHOILLIEHUH NAaTPOHUPYEMOTO IpaskJaHMHA HA OCHOBAaHUH 3aKJII0OYAEMbIX C HUM
JIOTOBOPOB TOPYYEHHsI, JOTOBOPA JOBEPUTEIHHOTO YIIPABICHUS UMYIIIECTBOM HJIK HHOTO
JI0TOBOpA.

4.3 lNpusHaHne rpakgaHnHa 6e3BeCTHO OTCYTCTBYIOLLIUM
N 06bABMEHNE rpaXKgaHMHa yMepLLUNM

I'pakaHUH 1O 3asBICHUIO 3aMHTEPECOBAHHOTO JIMIIAa MOXET ObITh NMpHU3HAH Oe3-
BECTHO OTCYTCTBYIOILIUM, €CJIM B T€4EHHE | rojja B MECTE €T0 KUTEJIbCTBA HET CBEJICHUN
0 MecTe ero npedbBaHus. [ 01MYHBIN CPOK HAUMHAET UCUUCIIATHCS C MOMEHTA MOJTYYEHUS
00 OTCYTCTBYIOILEM IpaKAaHWHE MOCIEeNHUX cBeAeHuM. Ecnu 3TOT 1eHb HEBO3MOXKHO
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OIIPENIEINTb, TO TOAUYHBIN CPOK HcUHCIsAeTCs ¢ 1-ro uncia Mecsia, CleayIoLero 3a TeMm,
B KOTOPOM OBbUIM MOJIyYEHbI TOCIEAHNUE CBEICHHUS, a MPU HEBO3MOXHOCTU YCTAHOBUTH
MecsI — ¢ 1-ro siHBapsl ClIeyIOILEero roja.

Ha ocHoBaHMHM permieHHs cyja O NPU3HAHUM TPpakKAaHWHA OE3BECTHO OTCYTCTBYIO-
LIUM, OpraH ONEKU M IOINEYUTENbCTBA NEPENAcT UMYIIECTBO OTCYTCTBYIOILEIO Ipak-
JTaHWHA B JIOBEPUTENILHOE YIpPAaBJIE€HUE HAa3HAYEHHOMY 3THM opraHoMm Juiy. M3 storo
HMMYILECTBA BbIIAETCS COIEpKaHHUE JIUIaM, KOTOPbIX OTCYTCTBYIOLIMM Ipa’KIaHUH 005-
3aH coziepKaTh (HarpuMep, HECOBEPIICHHOIETHHE I€TH U APYTHE WKIUBEHIIbI), @ TAKXKE
MOTaIAOTCs 33J0JDKEHHOCTH 110 €ro MHBIM o0si3aTenbcTBaM. B ciydae siBkM min oOHa-
pY’KeHHUs MecTa MPeObIBaHUS OTCYTCTBYIOIIETO IPaXIaHMHA CYJl OTMEHSIET COOTBETCTBY-
IOLLEE PEIIEHUE U COOTBETCTBEHHO OTMEHSETCS YIPABICHUE €T0 UMYIIECTBOM.

I'paxknanuH B cyqeOHOM MOPSJIKE MOXKET ObITh OOBSBICH YMEpILUM, €CIIU B MECTE
€ro JKUTEJIbCTBA HET CBEIEHUI O MecTe ero npeObIBaHUs B TEUEHUE 5-TH JIET, a €CJIU OH
Ipona mpu 00CTOATENBCTBAX, YIPOXKABIINX CMEPTHIO MJIH JAAIOLINX OCHOBaHMS 110JIaraTh
ero rudeib OT ONpPeleIEHHOT0 HECUaCTHOro ciydvas (KpyLIeHHE CyAHA), TO B TEUEHHE
6-Tu MecsueB. BoeHHOCoy)almui WM HHOM rpaskJaHuH, IPONAaBLINK 0e3 BECTU B CBS3U
C BOCHHBIMU JICHCTBUSAMH, MOXET OBITH OOBSIBIICH YMEPIINM HE paHee 4eM depes 2 rona
CO JIHSl OKOHYaHMs BOGHHBIX JIEHCTBUH.

JIlHeM cMepTu rpa)kJ1aHuHa, OOBSBICHHOTO YMEPIIUM, CUUTACTCS JCHb BCTYIUICHHS
B 3aKOHHYIO CWJIy pellIeHHs cyrna o0 oObsBICHHM €ro yMmepmum. B ciyuae oObsBiie-
HUSl YMEPIIUM Tpa)kIaHUHA, MPOIABIIEro 0e3 BECTH NMPHU OOCTOATENBCTBAX, YTPOXKAB-
LIMX CMEPTHIO WJIM JAIOIIMX OCHOBAaHHUS IMpeAroJiaratb ero rudeib OT ONpeAeIeHHOro
HECYAaCTHOTO ciyyasi, CyJl MOXET MPU3HATh THEM CMEPTHU I'paXkJaHWHA JI€Hb €ro Mpe/o-
JaraeMoii rudenu.

OObsiBIEHHE TPaXKTaHUHA YMEPIIUM — 3TO CBOETO POAA IOpUANYECKast CMEPTh, BIle-
KyILasi T€ JK€ MOCIIE/ICTBUS, YTO U CMEPTh (PU3MUECKasi: OTKPHIBAETCS HACIEACTBO, Ipe-
Kpamiaercsa Opak, MpeKpalatTcsi 0043aTenbCTBa, HEPa3pPbIBHO CBA3AHHBIE C JTMUYHOCTHIO
rpaxa1aHrHa OObSIBICHHOTO yMEpPUIMM (aJUMEHTHbIE 00s3aTeNbCTBa, 00s3aTeIbCTBA 110
BO3MELICHHUIO Bpesia U Ip.).

B omnune ot dusnyeckoil cMepTH OpHIMYEcKas CMEpTh He Bceraa 0e3Bo3BparHa.
Ecnu rpaxxganuH ¢GakTHYeCKu KUB (OH SBUJICS, JTHOO MOCTYIHIN CBEICHHUS O €ro Me-
cTe MpeObIBaHUS), PEIICHUEM Cy/la OTMEHSETCS pelieHne 00 OOBSBICHUU T'PaKIaHUHA
YMEpIIMM M Ha TOM OCHOBAHUU aHHYJIUPYETCS 3aIUCh O €r0 CMEPTH B aKTOBOIl KHHUTE.

He3aBucumo oT cpoka sIBKH, TPa’KIaHUH MOXKET MOTpeO0BaTh BO3BpaTa CBOETO CO-
XPaHMBILIETOCS UMYLIECTBA (KpOME HAJTMYHBIX JACHET U LIEHHbIX OyMar Ha NpeabsBUTENs)
OT JIFOOBIX JIMII, K KOTOPBIM UMYIIECTBO MEPETo 0€3B03ME3/IHO MOCIE OOBSIBICHUS €ro
yMepIIMM (II0 HACJIEACTBY, [10 1oroBopam JapeHus). OT jull, K KOTOPbIM UMYILECTBO I1e-
PELIo MO BO3ME3IHBIM clieiKaM (KyIis-Ipojiaxa, MEHa U JIp.), SBUBILUNCS BIIpaBe €ro
UCTpeOOBaTh TOJIBKO B TOM CiIydae, €Cli IPUOoOpeTaTesb 3HaI WM JAO0JIKEH ObLI 3HATH,
YTO IpakJaHWH, OOBSBICHHBIM yMEpIIMM, HAa caMOM Jene kHB. [Ipu HEBO3MOXKHOCTH
BO3BpaTa TaKOro MMYILIECTBA B HATYpE, BO3MEILEHUIO MOIJIEKUT €ro CTOUMOCTh. IIpe-
KpaTUBIIMKCS Opak MOXKET OBITh BOCCTAHOBIICH I10 3asIBICHHUIO CYTPYTOB, €CIH APYTOi
CYIIpYT' HE BCTYNUJI B HOBBI Opak.
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4.4 lnguBngyanusauusa rpaxkgaHuHa

WuauBuayanu3anus rpaxaaHiHa Kak CyObeKTa rnpaBa 00eCedBaeTCs €r0 MMEHEM,
MECTOM JKUTEJIbCTBA U aKTaMH I'PakIaHCKOTO 3aKOHOJATEIbCTBA.

Hwms epadsicoanuna, oA KOTOPbIM OH NMPUOOPETAET U OCYILECTBIISET IIpaBa U HECET
00513aHHOCTH, BKJIFOYAET €ro (paMuiInio, COOCTBEHHO UM U OTYECTBO, €CJIM UHOE HE BbI-
TEKaeT M3 3aKOHA WJIM HAlIMOHAJIBHOTO oObIuasi. B mpeaycMOTpeHHBIX 3aKOHOM CITydasx
rpakJaHUH BIPaBE UCIOJIb30BaTh IICEBJOHUM MJIM BBICTYNATh B IPa)JIaHCKOM 000poTe
aHOHUMHO (HarpuMmep, B cdepe aBTOPCKOTO MPaBa).

I'pax1aHMH BIpaBe NEPEMEHUTh CBOE UMsI B IIOPSIJIKE, YCTAHOBICHHOM 3aKOHOM «O0
aKTax IPakJaHCKOI'O COCTOSTHUS», YTO HE SBIISIETCS OCHOBAHUEM JUIsl MPEKPAILECHUS UITU
H3MEHEHUS €ro MpaB U 00S3aHHOCTEH, IPUOOPETEHHBIX MO MPEKHUM uMeHeM. OJHO-
BPEMEHHO OH 00s13aH NPUHATH MEPHI IO YBEIOMJICHUIO CBOUX JTOJUKHUKOB M KPEAUTOPOB,
B MPOTUBHOM CJIy4yae PUCK MOCIEACTBUN, BbI3BAaHHBIX OTCYTCTBHEM Y HUX CBEJECHUI
0 IepeMeHe MMeHH, Oyner HecTu oH. [IpaBo Ha MMs — HemarepuanbHOE 0yaro, KOTo-
poe€ 3aIuIiaeTCs TpakJaHCKUM 3aKOHOAATEIbCTBOM. Bpen, MpUUnHEHHBIN IPpaK IaHUHY
B pe3yJbTaTe HENPaBOMEPHOIO MCIIOJIb30BAHUS €10 UMEHH, MOUIEKUT BO3MELICHUIO 110
npasuiam cT. 152 I'K PO.

Mecmo srcumenbcmea TpakJaHMHA — MECTO, IJIE OH IMOCTOSHHO WJIM IpEeUMyIlie-
CTBEHHO INPOXHUBAeT. MeCTOM JKUTENbCTBA HECOBEPILIEHHOJIETHUX, HE JOCTUTIINX BO3-
pacta 14 net, sBISETCS MECTO >KMTEIbCTBO MX 3aKOHHBIX Ipe/CTaBUTENEN (poauTe-
Jei, YChIHOBHUTENEH, ONeKyHOB). C MECTOM JKUTEIbCTBA I'PakJaHUHA 3aKOH CBSI3bIBACT
MHOTHUE IIPaBOBBIE IOCIEICTBUA: OCYIIECTBIECHUE PETUCTPALMUA B KayeCTBE WHIUBU-
NyaJabHOTO IPEJIPUHUMATENS; YCTAHOBICHUE ONEKU U IONEYUTEIbCTBA; MCIIOJIHEHUE
00s13aTeNIbCTBA JAOJKHUKOM; OTKpPBITHE HACJENCTBA; NPU3HAHME I'pa)<JIaHWHA Oe3BecT-
HO OTCYTCTBYIOLIUM M OOBSIBICHHME Ipa)<JIaHWHA yMepimiuM Hu Jp. ['paxkaane oOs3aHbI
PETUCTPUPOBATHCA IO MECTY CBOETO XKHUTEIbCTBA, a TAKXKE 10 MECTYy BPEMEHHOIO IIpe-
ObIBaHMA. PerucTpanioHHbIN y4eT rpaxaH BO3JaraeTcs Ha OpraHbl BHYTPEHHHX e,
a IIpU OTCYTCTBUM TAKOBBIX — Ha MECTHYIO aIMUHUCTPALUIO.

Axmul 2panxcoancko2o cocmosnus — 3TO NeUCTBUA TPaKAAH U COOBITHS, BIUSIOIINE
Ha BO3HHMKHOBEHHE, M3MEHEHHE WIM MpeKpalleHue npaB U 00sS3aHHOCTEH, a Takxke Xa-
pakTepu3yIolue IpaBoBbie cOCTOssHUS rpaka (1. 1 cT. 3 @3 «O06 akTax rpaxJIaHCKOro
COCTOSIHUSI»). AKTBI TPa)KJAHCKOTO COCTOSTHUSI OKa3bIBAlOT BIMSHHUE HE HA €IMHUYHbBIC
KOHKPETHbIE MPaBOOTHOLICHHs C y4acTHEM TOTO WJIM MHOTO (PM3UYECKOro JIMIA, a Ha
€ro BayKHEWIIMe IOpUINYECKHE COCTOSIHUSA, TaKUe KaK MPaBOCIOCOOHOCTh U JIeecroco0-
HOCTb.

JleiicTBy1o11E€ 3aKOHONATENIBCTBO MOAPA3AEIAECT aKThl TPaXKIaHCKOTO COCTOSHUS Ha
MOJUIeKAIINE U HENOJIekKAIle TOCY1apCTBEHHOM peructpanuu. K unciay nepBbix OTHO-
CATCA POXKIEHUE, 3aKII0ueHne Opaka, pacTop:KeHHe Opaka, YChIHOBIIEHUE (YI0UEPEHUE),
YCTaHOBJIEHHE OTLOBCTBA, MEpeMeHa MMEHHU, cMepTh. K 4ncity BTOpPBHIX — TOCTHKEHUE
6-Tu 1 14-neTHero Bo3pacTa; JOCTHKEHHE 18-eTHEro Bo3pacTa; SMaHCUIIALUs; OTPaHU-
YeHHUe J1eeCcriocoOOHOCTH; MPU3HAHUE HeAeecoCOOHBIM; MepeMeHa IPpax1aHCTBa; OCYXK-
JICHHE K JIMIICHUIO CBOOO/BI; OOBBICHHE YMEPIINM; IPU3HAHNE OE3BECTHO OTCYTCTBY-
oM. B peructpanuu Takux akToB HET HEOOXOJMMOCTH, T. K. OHU OYEBUIHBI U JIETKO
JT0Ka3bIBa€Mbl B OOBIICHHOM KU3HU JIM0O CaMO UX CYIIECTBOBAHUE CBSI3BIBAECTCS C AKTOM
rOCyAapCTBEHHOTO OpraHa, Kak MpaBuJIO, PEIIEHUEM Cy/a.
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T'ocynapcTBeHHast perucTpanus akTOB I'PAKIAHCKOTO COCTOSHUSI MTPOU3BOJUTCS IO
3asBJICHUIO TPaKIaHWHA (JIOJKHOCTHBIX JIUII, TOCYIaPCTBEHHBIX OPTaHOB) OPTraHOM 3arca
MyTeM BHECEHUSI COOTBETCTBYIOIIUX 3aIUCEH B KHUTH PETUCTPAIIMH aKTOB TPaKTaHCKOTO
COCTOSIHMS (aKTOBBIC KHWUTH) W BBIJAud IpakJlaHaM CBUICTCIBCTB Ha OCHOBAHWH 3THX
3ammcen.

4.5 MNpepnpuHuMartensckada gedaTenbHOCTb rpaXaaH

I'pakaHMH BIIpaBe 3aHUMATHCS MPEANPUHUMATEIIBCKON JEATEIbHOCThIO Oe3 o0pa-
30BaHMs OPUAMYECKOIO JIMIA C MOMEHTA IOCYIapCTBEHHON PETHUCTpALMU B KayeCTBE
WHAUBUAYAJIbHOTO MPEANPUHUMATENS B MOPSAIKE, MPEAYCMOTPEHHOM 3akoHOM «O ro-
CYIApCTBEHHOM PETrUCTpaluy IOPUANYECKUX JINI U MHIUBUIYAIBHBIX MPEAIPUHUMATE-
nei». T'ocynapcTBeHHas perucTpanus ocyllecTBiIseTcs (eaepanbHbIM OpraHOM HCIION-
HUTEJIBHON BJIACTH MO MECTY KMTEIbCTBA TPaKIAHWHA B TEUCHHE S5-TH pabOuMX JHEH
CO JTHS IPEAOCTABIICHHUS B PETUCTPUPYIONIUI OpraH HEOOXOIUMBIX TOKYMEHTOB:

e 3asBIICHUS YCTAHOBJICHHOH (HOPMBI,
e TacmopTa (KOMHH);

e comiacus poauTenell (yCHIHOBUTEINEH, MONeUnTeNeii) Ha OCYyIIeCTBICHUE Tpe-
IPUHUMATENIBCKOW JEATENIBHOCTH HECOBEPIIEHHOJIETHUM TPa)XAaHUHOM JHMOO
pellIeHusl OpraHa ONEKH U MOIEYUTENbCTBA WM Cyla 00 OObSBIEHUN HECOBEP-
HICHHOJIETHETO IPa’KJaHUHA MTOJHOCTHIO 1€€CIIOCOOHBIM (IMAHCUIIUPOBAHHBIM),
1100 CBUAETENHCTBA O 3aKIFOUECHUU Opaka HECOBEPILEHHOJIETHUM IPaXXKIAHUHOM;

® JIOKYMCHTA 00 yiiare FOCYI[apCTBeHHOﬁ IOIIJIMHBI,

® CIpPaBKHU O HAIUYUH (OTCYTCTBUH) CYIUMOCTH W/UU (aKTa YroJIOBHOTO Mpeciie-
JIOBaHMs TMOO O MPEKpallleHHH YTOoJI0BHOTO MpecIeJOBaHUs 110 peabUINTUPYIO-
MM OCHOBAHUSAM (€CJIM IpaXJaHUH COOMpaeTcs 3aHUMAaThCsl 00pa30BaTeIbHOM,
BOCIIUTATEIbHON U T.II. JESATEIBHOCTBIO C Y4aCTHEM HECOBEPILIEHHOJIETHUX ).

He nomyckaercs rocynapCTBeHHass perucTpauus rpakJaHiHa B Ka4eCTBE MHAWBU-
JyaJIbHOTO NPEATPUHUMATENS, €CIIM HE yTpaTuia CUIy €ro rocyJapCTBEHHasl perucTpa-
1us B TaKOM KadecTBe, JIMOO HEe HCTeK | roi ¢ MOMEHTa NpU3HAHUSA €ro GaHKPOTOM,
WU TIPUHYIUTEIBHOIO MPEKPALECHUS €ro ACATEIBHOCTH B Ka4€CTBE MHIMBHUIYaIbHOIO
HpeANpUHUMATes, TU00 HE UCTEK CPOK, Ha KOTOPBIN JAHHOE JIULO IO NMPUTOBOPY Cyaa
JIMIICHO MPaBa 3aHUMATHCS NPEAIPUHUMATEIIBCKON 1EATEIbHOCTBIO.

K npeanpuHuMarenbCko AeATEIbHOCTH TPaXkJaH MPUMEHSIOTCS MPaBUIIa, PETyiu-
pYIOLIUE EATENbHOCTD KOMMEPYECKUX IOpUANYECKUX L. OJHAKO 10 CBOEMY IIPaBOBO-
My CTaTyCy MHAWBUAYaJIbHBIN MPEANpUHUMATEIb IPOJOKACT OCTAaBaThCs (PU3NUECKUM
muuoM. Ilosromy mpaBuila, yCTaHOBICHHBIE JJII KOMMEPUECKUX OpraHU3alMM, IpHUMe-
HAIOTCS K NPEAIPUHUMATEIBLCKON NeATEIbHOCTH IPAKJIaH JIMIIb IIOCTOIbKY, ITOCKOJIBKY
MHOE HE BBITEKAET U3 NIPABOBBIX AKTOB MJIM CYILECTBA OTHOILECHUS.

WunnBuayanbHblii IpeANpUHUMATENb BIIPaBE COBEPIIATh JIIOObIE HE 3alpeleHHbIe
3aKOHOM CJICJIKM, 3aKJII04aTb JOTOBOPBI, B T.4. TPYAOBBIE WU IOAPSIHBIE C HACMHBIMU
pabOTHUKaMH U UCIIOJIHUTEISIMM, OTKPBIBATh CUETa B KPEAUTHBIX OpPraHU3alUsAX U pac-
MOPSDKATHCA HAXOMAIMMUCS Ha HUX JIEHEKHBIMHU CPEACTBAMU, ITIPOU3BOINUTE UHBIE JEH-
cTBUs. MHAMBUTyanbHBIA NpeANpPUHUMATENb MOXXET MUMETh Ha IpaBe COOCTBEHHOCTH
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HMMYILECTBO, KOTOPbIM BIIpaBe oOiajaTh rpa’kJaHe; BIpPaBE HACJIEI0BaTh U 3aBEIaTh
ero. OH MOXeT OCYLIECTBIATh 000N MPEeTyCMOTPEHHBIH 3aKOHOM BUJ JIEATEIBHOCTH,
€CJIM TOJBbKO TAKOBOM MOXKHO COBMEILATh C IMPEANPUHUMATEIbCTBOM; MMETh JINYHBIC
HEMMYILECTBEHHbIE IIpaBa (HarnpumMep, paBa aBTopa MPOU3BEICHUIN HayKH, TUTEPaTyphbl,
I/ICKyCCTBa), IMpaBa Ha 3allIUTY HEC TOJILKO I[CJIOBOﬁ penyTanuu, HO U Y€CTU, JOCTOUHCTBA,
HCIIPUKOCHOBCHHOCTH JIMYHOM KM3HU U T. 1I. C)ICJ'IKI/I HWHIAWBUAYAJIBHOTO NpCANIpUHUMA-
TeJIs, B OCHOBE KOTOPBIX JIEKUT OTKa3 JUOO OrpaHUYEHUE €ro MpaBOCIOCOOHOCTH MU
JIeeCrIOCOOHOCTH, HUYTOXKHBI.

ITo cBOMM 00s3aTeNBCTBAM MHIUBUAYAJIbHBIN MIPEIIPUHUMATEIb OTBEYAET Kak (u-
3UYCCKOC JIMIO — BCCM IIPUHAJIC)KAIIUM MY UMYILICCTBOM (,Z[BI/DKI/IMBIM, HG,Z[BI/DKI/IMBIM),
3a UCKJIIOYEHHEM MMYLIECTBA, HA KOTOPOE IO 3aKOHY HE MOXKET ObITh 0OpallleHO B3bIC-
kanane. OTBETCTBEHHOCTh WHIAWBUAYAJIBHOTO IMPECANIPUHHUMATEIA 3a HCUCIIOJIHCHUC 00s1-
3aTeJIbCTB, BHITEKAIOLINX U3 €r0 KOMMEPUECKOH AeATelIbHOCTH, HACTyMaeT 0 MIpaBUiIaM
00 OTBETCTBEHHOCTHU 32 MPEIIPUHUMATENBCKYIO JIEATEIbHOCTh, T. €. 0€3 BUHBI, 3a caMm
(akT HapylmIeHUs JAOTOBOPA MU MpUYMHEHUS Bpena. OCcBOOOXKIEHHE OT OTBETCTBECHHO-
CTHU BO3MOKHO JIMIIb B CJIy4dac, CCJIM HCUCITIOJIHCHUC 00s13aTeNILCTBA IBHIIOCH CJIICACTBHUCM
HENPEOJOJIMMOM CHIIBI.

KpenuTopbl HHAMBHUYaIbHOTO NPEANPHUHUMATENS, UMEIoLe TpeOOBaHus, CBA3aH-
HBIE C €ro NPEANPUHUMATEIbCKON 1A TEIbHOCTBIO, 00J1a/1al0T IPEUMYIIECTBEHHBIM Ipa-
BOM Ha Y/IOBJIETBOPEHME IEPE]l BCEMU MHBIMU KPEAUTOPAMH JAHHOrO Jnua. MHauBu-
NyaJabHBIA MpeNNpUHUMATENb, KOTOPHIM HE B COCTOSHHM YIOBJIETBOPUTH TPEOOBaHMS
KpEeauTOpOB, CBA3AHHBIC C OCYLICCTBIICHUEM UM HpeI[HpHHI/IMaTCHBCKOfI ACATCIIbHOCTH,
MOJKET OBbITh MPU3HAH OAHKPOTOM IO pemieHuo cyna. OCHOBaHUS U MOPSAO0K MPU3HAHUS
CYJIOM MHIMBHIYaJIbHOTO HpeANpUHUMATENss OaHKPOTOM JIH00 0OBSBICHUE UM O CBOEM
0GaHKPOTCTBE YCTaHABIMBAIOTCS 3aKOHOM O HECOCTOSTEIBHOCTH (0aHKPOTCTBE).

Criopbl MeXx1y MHIUBUAYAIbHBIMU IPEANPUHUMATENISAMU, a TaKXKE MEXIy HUMU
U IOPUIAUNYCCKHUMU JIMIIaMU TTOABCIOMCTBCHHBI ap6I/ITpa)KHBIM cyaaMm, 3a MCKIIIOYCHHUEM
CIIOPOB, HC CBA3aHHBIX C HpeHHpHHHMaTeHBCKOfI ACATCIIBHOCTBIO.

I'paxkiaHuH, 3aHUMAOLIUICA NPEANPUHUMATEIbCKON JesTEIbHOCThIO 0€3 COOTBET-
CTBYIOILIEH TOCYJapCTBEHHOM PErUCTpaIlM, HE BIPABE CChUIATHCS B OTHOIIEHUH 3aKIIIO-
YCHHLBIX UM CACJIOK Ha TO, YTO OH HC ABJISICTCA MPCANIPUHHUMATCIICM. CyI[ BIIpaBC NNpuMe-
HUTH K TAKUM CHACJIKaM IIpaBUJId, YCTAHOBJICHHBIC JJIS O6$I33,T€JILCTB, BO3HHUKAIOIUX U3
MpeIIPUHUMATENLCKON J1€ATEIbHOCTH.
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6)
7)

8)
9)

Yto moHMMaeTcs 1oJ| IPaKIaHCKOM MTPaBOCIIOCOOHOCTHIO?

YTo cocTaBiseT CoAep)KaHUE TPAXKTAHCKOW MPAaBOCIIOCOOHOCTH?
UYto moHMMaeTcs 1oJ| IPakIaHCKOHM J1eeCIoCOOHOCThIO?
HazoBuTte BUIBI TPpaXKIaHCKOM J1€€CIIOCOOHOCTH.

B kakux ciydasx BO3MOXKHO OTpaHMUCHHUE WMJIU JIUIICHUE TPakKJIaHUHA JCeCIIO-
cooHoCcTH?

B yem cocTouT HazHaYeHUE HHCTUTYTA OIICKH H MTONICYUTEILCTBA?

B xakux ClIydasXx rpaxiaHvH IIPpU3HaACTCA 0e3BeCTHO OTCYTCTBYIOIIIUM U 00BsB-
JIACTCA yMepIJ_II/IM?

HazoBure MNPU3HAKKW WHAWBUAYAIU3AlIUN I'pAKAAHUHA.

C Kakoro MOMEHTa IpakJIaHWH BIIPAaBE 3aHMMATbCS MPEANPUHUMATEILCKOM Jie-
SITEJIBHOCTHIO?



Jlekumga 5

FOPUONYHECKHWE JIMUA U TTYBJITMYHbIE
OBPA3OBAHUNA KAK CYBBEKTDI
'PAXKOAHCKOIO MNPABA

1) Ilonamue u 6udvl WpUOUYECKUX TUY

2) Ilpasocnocobnocms opuouieckozo auya

3) Ilpeocmasumenvcmea u Guauanvl OPUOULECKUX TUY
4) Cnocobwsl coz0anus u npekpaweruss puoudecKux auy

5) [Ilonsamue, 6uovl u npasoeoe nonodiceHue NYOIUUHLIX 00PA30B8AHUL

5.1 lNoHsATHE 1 BUAbI OPUANYECKNX INLY

HOpuouueckoe nuuo —>smo opeanuzayus, KoOmopas umeem 8 c0O-
CMBEHHOCMU, XO35UCMBEHHOM 8e0eHUl U ONePaAMmUEHOM YNpPasLeHUU
000co0NIeHHOe UMYWeCmB0 U Omeeydaen no CeouM 0053amenbCmeam
OMUM UMYULECTNBOM, MOICEM OM C80e20 UMEHU NPUodpemans u ocy-
Wecmesimos UMyuWecCmeernvle U JudHble HeUMYUjeCmeeHHble npasd,
Hecmu 0053aHHOCMU, OblMb UCIMYOM U OMEEmyUKom & cyoe (cm. 48
I'K PD,).

13 HpHBeHeHHOﬁ I[e(bI/IHI/IL[I/II/I, d TaK)XXC Ha OCHOBAaHHH HHBIX ITPAaBUJI Fpa)KI[aHCKOFO
Kojiekca PD MOXXHO BBIJICIUTH caeayromue nNpu3Haku OPUIHYCCKOro Juua.

o Opeanuzayuonnoe eOUHCME0 PUOULECKO20 TuYya TIPEIIIoNaraeT, YTo opuande-
CKOE€ JINLO ACHCTBYET B IPaX/1aHCKOM 000pOTe Kak eMHOE Lie0¢e. JlesTenbHoCTh
€ro CTPYKTYpHBIX MOApa3ZesieHUuil MoAYMHEeHa 00LIeMy PYKOBOJSIIEMY OpraHy,
KOTOpBIH ()OPMUPYET U BBIpA’KaET BOJIIO OpraHu3alii BoBHE. OpraHnu3alioHHOe
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€IMHCTBO IOPUIUYECKOIO JIMLA 3aKPEIUISIETCA B €r0 YUYPEAUTEIbHBIX JOKYMEH-
Tax (ycTaBe W/WIM YYPEIUTEIHPHOM JIOTOBOPE), @ TAK)KE B HOPMAaTUBHBIX aKTaXx,
PEryIupyrOLIUX, ITOJIOKEHUE TOTO UM UHOTO BUIA IOPUIAUYECKOTO JIMLA.

e Hanuuue 060cobnenHo2o umyujecmsa 03Ha4aeT, YTO IOPUIUIECKOMY JIUIY TPU-
HA/JIC)KHUT OJTHO M3 BEIIHBIX MPaB: MPaBO COOCTBEHHOCTH, MIPABO XO3HCTBEHHO-
IO BEJICHUS UM ONEPaTUBHOIO ynpasieHus. VckirouaeTcst BO3SMOXKHOCTD CylIe-
CTBOBAHHUS IOPUINYECKOTO JIMI[a HA OCHOBE TOJBKO apE€HJ0BAHHOIO UMYIIECTBA
WM TOJBKO 3a€MHBIX CPe/ICTB. MIMyIIeCTBO I0pUINYECKOro JUIa 060C00IeHO OT
UMYIIECTBA €T0 yupeauTeneil (y4acTHUKOB) U OTPaXXaeTcs B CaMOCTOSTEILHOM
OanaHce WM CMETe.

o CamocmosimenvHas UMyujeCmeeHHdas OmeencmeeHHOCMb 03HAYAeT, YTO KpeIu-
TOpBI BIpaBe oOpalaTbCcsi ¢ TPEOOBAHUSMH, BBITEKAIOIIMMHU M3 00513aTENIbCTB
IOPUIMYECKOTO JIMLA, TOJBKO K HEMY CaMOMY; B3bICKAaHUS IO 3TUM TpeOOBaHU-
SIM MOTYT OBITh OOpaIeHbl JUIIHL HAa €ro 000CO0JEHHOE UMYIIECTBO. YUpenu-
Tenu (y4acTHUKHM) WK COOCTBEHHUKHU IOPUAMYECKOTO JIUIAa HE OTBEUYAIOT IO €ro
JONITaM, PAaBHO KaK IOPUAMYECKOE JIMIIO HE OTBEYAET MO MX 00s3aTehCTBAM, 32
UCKJIIOUEHUEM CIIy4yaeB, MPEAYCMOTPEHHBIX 3aKOHOM (cM., Hamp.: I. 1 ct. 75,
m 1 ct. 95, m. 2 ct. 107, m. S cr. 115, m. 4 ct. 116, . 2 ct. 120, m. 4 cT. 121
I'K u 1p.). BoamoxHOCTB 0OpalieHus B3bICKaHUsI Ha UMYIIECTBO FOPUIAYECKOTO
JUIA TO JTUYHBIM 0053aTeNIbCTBAM €ro yupenuTeneld (y4acTHUKOB) TOCTHUTaeT-
Csl IOCPEZCTBOM BBIICTICHHSI YaCTH UMYIIECTBA IOPUINYECKOTO JIMIIA B HAType
U MOCJENYIOLIEH €ro NpoJaku WK NOCPEACTBOM MPOJaKH CaMOM JJ0IHM y4acTus
noikHUKa B ropuandeckom uie (ct. 80 I'K).

e Buicmynnenue 6 epadicoanckom obopome om c60e20 uMeHu TPENCTABISLET CO-
00i1 BO3BMOXKHOCTb OBITH HOCUTEJIEM HE TOJIbKO MaTepHaJIbHBIX (MMYILECTBEHHBIX
U JIMYHBIX HEHMYIIECTBEHHBIX), HO U IpOllecCyabHbIX MpaB U 00sS3aHHOCTEH
(OBITH MCTIIOM U OTBETYHUKOM B CYJIE).

B0O3MOXHOCTh HOPUIAMYECKOTO JIMLA CAMOCTOATEIBHO BBICTYIAThb B I'PAKIAHCKOM
000pOTE HEMOCPECTBEHHO CBSA3aHA C €M0 HAUMEHOBAHUEM, MECTOM HaXOXACHUS U JIpy-
TUMH CpEeACTBaMU WHAMBHUAyaJIM3allUH, a TaKXKe ero opraHamu. Mecmo HaxodcOoeHus
10pUOUYECKO20 UYa OTIPEICTIICTCSI MECTOM €r0 TOCYIapCTBEHHOM perucTpamnuu, Kotopas
OCYILECTBIISICTCS MO MECTY HaXOKJIECHHsI €ro MOCTOSHHO JEMCTBYIOIIETO UCIIOIHUTEINb-
HOT'O OpraHa WM MHOTO OpraHa, WM JIMIa, UMEIOIIEro MpaBo JAEHCTBOBaTb OT UMEHU
IOPUAMYECKOTO JINA O3 TOBEPEHHOCTH.

Haumenosanue ropuouueckoeo 1uya TOMKHO COAEPKATh YKa3aHHUE HA €r0 OpraHu3a-
IMOHHO-TIpaBoByI0 (opmy (AO, OO0, douxa u T.1.). HanMeHOBaHHS HEKOMMEPUYECKUX
OpraHu3alMi, B IPETyCMOTPEHHBIX 3aKOHOM CIIy4asiX, JOJDKHBI COAEP/KATh YKa3aHUE Ha
XapakTep AeATeIbHOCTH ropuaudeckoro juna (eM.: m. 5 cr. 121, m. 3 c1. 116 'K u np.).
OcoObie TpeOoBaHMs npenbsaBiseT [pakgaHckuil konekec K (UPMEHHOMY HaHMMEHOBa-
Huto. Jlanneie TpeboBanus ycraHaBnmuBaroTcs 4. [V 'K P®. [lomumo HanMeHOBaHUS
(B T. 4. GUPMEHHOTO), FOPUANYECKOE JTUII0 MOXKET UMETh M JPyTUe CPEeICTBA MHANBUIYa-
JU3ALUK: TOBApHBIE 3HAKHU, 3HAKU 00CTYKUBaHUsI, KOMMEPUYECKOe 0003HAYEHHE, KOTOPbIE
Taroke peryaupyrored 4. [V I'K PO.

IOpuanueckoe U0 BHICTYIIAET B ITPakIaHCKOM 000pOTE MOCPEICTBOM CBOMX Opra-
HOB, JICUCTBYIOIMX B COOTBETCTBUU C 3aKOHOM, HHBIMU IIPABOBBIMH AKTAMH U yUpEIH-
TEJIbHBIMH JOKYMEHTAMHU.
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=
e 1100 opzanom wpuouueckozo nuya ciedyem NOHUMAMb IUYO (2PYRNY
P é JUY), Komopoe 8vlpabamuléaen, GOpMyIUpyem u 8blpaxcaent e2o 80Jio.

ITo cnocoOy mproOpeTeHus MOJTHOMOUNN OpraHbl FOPUIUYECKOTO JIMIIA MOTYT OBITh
8b100pHbIMU U Ha3Hayaemblmu. T1opaoK Ha3HAUEHUS WM U30paHUsl OPraHoOB IOpUANYe-
CKOT'O JIMIIa OTpEIeNseTcss 3aKOHAMH WU YYPETUTENbHBIMA TOKYMEHTaMH (CM., Harp.,
ct. 110, m. 4 ct. 113 T'K).

Opran, BBICTYNAIOUINI OT UMEHHU FOPUIUYECKOTO JIHIA, JODKEH JIeHCTBOBATH B €T0
UHTEpecax, J0OPOCOBECTHO M pa3yMHO, HE BBIXO/S 3a MPEAEIIbl CBOUX MOJHOMOYMA. OH
00s13aH, €CJIM WHOE HE MPEITyCMOTPEHO 3aKOHOM HWIIM JOTOBOPOM, BO3MECTUTH YOBITKH,
MIPUYMHEHHBIE UM IOpUANYECKOMY JIMIy. B mpeaycMOTpeHHBIX 3aKOHOM Cydasix HOpHU-
JTMYECKOE JIUII0 MOXKET y4acTBOBaTh B IPa)kIaHCKOM 00OpOTE 4Yepe3 CBOMX YYAaCTHHKOB
(cm., Hanp., m. 1 ct. 72 I'’K) u paOOTHUKOB, ACHCTBUS KOTOPBIX MO HCIOJHEHHUIO 00s-
3aTeNNbCTBA FOPUINUECKOTO JIMLA CUUTAIOTCS JEHCTBUAMHM CaMOTO IOPUIAMYECKOrO JIMLA
(ct. 402 I'K).

3aKoHONATENb BBLACISET JIBA OCHOBHBIX KPUTEPHS, IO KOTOPHIM MOXKET OBITH IpO-
u3BezieHa quddepeHnranys IpUITIecKuX Juil: 1) mpaBa ydpenutenei (Y4acTHHKOB)
B OTHOIICHHWU UMYILECTBA IOPUAUYECKOTO JIUIA U 2) 1IeJb JeSITEbHOCTH IOPUIUIECKOTO
nauna. B cooTBeTcTBUM € MEPBBIM KpUTEpUEM IOPUAWYECKUE JIHIA MOIPa3ACISIOTCS Ha
TPH TPYIIIIHL:

1) ropunuyeckue auIa, yapeauTend (YIaCTHHKH ) KOTOPBIX UMEIOT 00513aTeThCTBEH-

HbI€ MpaBa B OTHOILEHUU CaMOT0 IOPHIWYECKOTO JHUIa (XO35iICTBEHHbIE TOBA-
puIlecTBa U 00IIECTBa, MPOU3BOJACTBEHHBIN U MOTPEOUTENBCKHUI KOOTIEpaTUB);

2) 1opUIMYECKHUE JIMLA, YIpeaAuTenu (YIaCTHUKH) KOTOPBIX COXPAHSIOT MPaBO COO-
CTBEHHOCTH WJIM MHOE BELIHOE MPABO Ha MEPEaHHOE UMYLIECTBO; YUPEAUTENN
CUMTAIOTCS TaKXe COOCTBEHHMKAMHM HMYILIECTBA, MPHOOPETEHHOrO IOpUIUYe-
CKUM JIMIIOM B NPOLECCE JEATEIbHOCTH (FOCYIapCTBEHHbIE U MYHUIIMIIAIbHbIE
HOPEANPUTUS, YUPEKIACHU);

3) ropuaMYecKHe JMLA, yYpeauTean (Y4aCTHHKH) KOTOPbIX HE MMEIOT HU 0043a-
TEIbCTBEHHBIX IIPAB B OTHOUIEHMHM CaMOI0 IOPUAMYECKOIO JIMIA, HU BEIIHBIX
IpaB Ha €ro UMYIIECTBO (OOIIECTBEHHBIE U PEIIMTHO3HBIE OpraHn3aluy, Onaro-
TBOPUTEJIbHBIC U UHBIE (DOH[IBI, OOBEMHEHUS IOPUINIECKUX JINIT).
Bropoii kpurepuii ntuddepeHranuy opuandeckux Jur 3akperuie B cT. 50 'K PO,
B COOTBETCTBHUHU C KOTOPOIl BCE IOPUINYECKUE JIULA MTOJIPA3AEIAIOTCS Ha KoMMepuecKue
u Hexommepueckue. 1lepBble — pecaenyoT B Ka4eCTBE OCHOBHOM LEJIN JIEATEIbHOCTH
W3BJICUEHUE TPUOBLIM U pacTpeessioT MOMYYEHHYIO0 NPUOBLIbL MEXKIY y4aCTHHUKAMU;
BTOPBIE€ — HE UMEIOT TaKOM LIEJIM B KAY€CTBE OCHOBHOM U HE PACIIPEIEIISIOT [TOJyUYEHHYIO
OpUObUIb MEXTYy YYaCTHUKAMH.
HexoMMepueckue opraHmsaliii BIpaBE 3aHUMATbCsA MPEIIPUHUMATEIBCKON Jes-
TEJBHOCTBIO MPU YCIOBUU COOIIONEHUS psiia TPeOOBaHUM:
e CTpeMJICHHE K IMOJYYCHUIO MPUOBUIM HE NOJDKHO OBITH IIENBI0 JEATEIbHOCTU
TAKOW OpraHU3ally;

® JIoJydaceMas HpI/I6I)IJ'II> HC JOJDKHa IPUCBAWBATBCA YYACTHHUKAMU (33 HUCKIIIO-
YECHUEM YJICHOB HOTpe6I/ITeJ'II)CKOFO KoomneparuBa, AOXOJAbl KOTOPOIo COIIaCHO
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n. 5 ct. 116 I'K P®, nonydeHHble 0T OCyIIECTBIEHHONW B COOTBETCTBUH C 3aKO-
HOM 1 YCTaBOM NPEAIPUHUMATEIBCKOMN NeATENbHOCTH, JOKHBI PACTIPEAEIIATHCS
MEX]Yy €ro WIeHaMH);

® OCYUICCTBJICHHC HpCI[HpHHI/IMaTeJILCKOﬁ ACATCIIBHOCTHU JOJIKHO CIIYKUTh HOCTHU-
KECHUIO ueﬂeﬁ, paan KOTOPBIX CO3AaHa HCKOMMEPYCCKas OpraHu3anus,

® OCYIIECCTBICHHE MPEANPUHUMATEIILCKON NEATEIBHOCTH HE JIOJDKHO TIPSIMO HC-
KJIto4aThes 3akoHOM (a03. 2 . 1 ct. 121 'K PD).

Hexommepueckue opraHu3anui MOTYT CO31aBaThes B (popMe MOTPeOUTENBCKUX KO-
OIEepaTUBOB, OOLIECTBEHHBIX U PEIMTHMO3HBIX OpraHu3anuil (00beIUHEHMIT), yUpexe-
HUM, OIarOTBOPUTENBHBIX U UHBIX (POHIOB, a TaKXKe B IPyrux Gopmax, MperyCcMOTPEH-
HBIX 3aKOHOM. B wactHOCTH, @3 «O HEKOMMEPYECKUX OPraHU3ALMAX» IPELyCMaTpHUBa-
€T TaKue JOMOJIHUTENIbHbIE OpPraHU3allMOHHO-IIPABOBbIE (POPMBI, KaK: rOCyl1apCTBEHHAS
KOpIopanusi, HEKOMMEpPUECKOE MapTHEPCTBO, aBTOHOMHAsi HEKOMMEpPYECKasi OpraHu3a-
L[Us1, TOCY/IapCTBEHHAsI KOMIIaHMsI, Ka3aubu 00IECTBA, OOIIMHBI KOPEHHBIX MaJIOUUCIIEH-
HbIX HapoaoB P®. KumumneiM kogexkcom P® mpemycmorpeHa Takas (opma HEKOM-
MepYeCcKOi OpraHu3aliy, Kak TOBAPHILECTBO COOCTBEHHUKOB XMibs. OTaenabHbIe (op-
Mbl HEKOMMEPUYECKUX OPraHU3aIMi MOTYT UMETh BHYTPEHHIOW TuddepeHunanuio. Taxk,
YUPEXKAECHUS MOTYT OBITh YaCTHBIMH, FOCYIaPCTBEHHBIMH U MyHHLIMIIAIILHBIMU. B cBOIO
odepelib, TOCyIapCTBEHHBIC M MyHUIIMTIAIBHBIC YUPEXKICHUS MOTYT OBITh OIOKETHBIMH,
ABTOHOMHBIMH WJIM Ka3€HHBIMU.

Kommepueckue opraHuzaluyd MOTYT CO3/1aBaThbCs B CIEAYIOIIUX (hopMax: MOJIHOE
1 KOMMAaHJIUTHOE TOBAapHILECTBO, OOLIECTBO C OIPaHMYEHHOM OTBETCTBEHHOCTHIO, 00-
LIECTBO C JOTOJIHUTEIBHON OTBETCTBEHHOCTHIO, aKIIMOHEPHOE OOIEeCTBO, MPOU3BOJI-
CTBEHHBIN KOOIEPATUB, FOCYAAPCTBEHHBIE U MYHULIUIIAIbHBIE YHUTAPHBIE PEATIPUATHS,
XO3sIHiCTBEHHBIE NapTHepcTBa. [laHHBIM mepedeHb (OpM KOMMEPUYECKHX OpraHu3aLuil
CJIelyeT CUUTaTh ucuepnbiBaromuM. OcoOEHHOCTH KaK0i (HOPMBI 3aKpEIICHBI B COOT-
BETCTBYIOLMX CTaThsiX [ paknaHckoro kogekca PD, a Taxke crenuaibHbIX 3aKoHaX (Ha-
IpUMep, MpaBoBasl periaMeHTalusl XO3sIIICTBEHHOTO MapTHEPCTBA, B OTCYTCTBHE HOPM
['paxxmanckoro kogekca P®, monnocteio noromieHa @3 ot 03.12.2011 Ne380-P3 «O xo-
3511ICTBEHHBIX ITAPTHEPCTBAX»).

5.2 MpaBocnocobHOCTb opMANYECKoro nuua

VY IOpUIUYECKOTo JHIa CYIIECTBYET €/MHasi MPaBOJeeClOCOOHOCTbD,
KOTOPYIO OOBIYHO MMEHYIOT MPaBOCIOCOOHOCTBIO, TIOHUMAs IOJ HEei
u neecrnocooHocTh (cT. 49 T'K). IIpaBocriocOOHOCTh IOPUIUYECKOTO
JUIA BO3HUKAET B MOMEHT €ro CO3JaHusi, T.€. B MOMEHT €ro rocy-
JAPCTBEHHOM pEruCTpalvi, U MPEeKpaliaeTcsi B MOMEHT HUCKIIIOUCHUS
IOPUIMYECKOTO JIUIAa U3 €UHOr0 TOCYIapCTBEHHOIO peecTpa IOpUiu-
YECKHUX JIULI.

Breinensitor o6wyro u cneyuanvhyo mpaBoCOCOOHOCTh OpUANUECKUX Jull. O0mas
MPaBOCIIOCOOHOCTH O3HAYAET, UTO FOPUAMIECKOE JIMIIO MOXKET HMETh I'PakJaHCKHE TTpaBa
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1 HECTH 00s13aHHOCTH, HEOOXOIUMBIE [Tl OCYILECTBICHUS JH0ObIX BUJIOB 1€ATEIbHOCTH,
HE 3alpelleHHbIX 3aKOHOM. MIMEHHO TakoW NMpaBOCIOCOOHOCTHIO 00JaAAI0T KOMMEp-
YECKHUE OpPraHu3allud, KpOME YHHUTApHBIX NPEIIPUATHN, KOMMEPUYECKMX OpPraHU3aLu,
IPaBOCIOCOOHOCTh KOTOPBIX OTpaHWYEHA 3aKOHOM (OaHKM, CTpaxoBble OpraHU3alMH),
U KOMMEPUYECKUX OpTaHU3allHii, TPaBOCIIOCOOHOCTh KOTOPBIX OTPAaHUYCHA YUPEAUTEIb-
HBIMU JIOKyMEHTaMHU.

CrnenuanbHas MPaBOCIMOCOOHOCTh O3HAUYACT, YTO IOPHIMYECKOE JIUIO0 UMEET Ipax-
JTAaHCKUE IpaBa U HECET 00S13aHHOCTH, COOTBETCTBYIOINE LIEISAM JEATEIbHOCTH, IPEIy-
CMOTPEHHBIM B UX YUPEAUTEIbHBIX TIOKyMEHTaX. Takoil mpaBoCIOCOOHOCThIO 00Iaat0T
HEKOMMEPUYECKHE OpPraHU3allM U HEKOTOpble KOMMEpUECKHe, O KOTOPhIX ObLIO CKa3a-
HO Bblle. OTIeNbHBIMU BUIAMU JIESTEIBHOCTH IOPUANYECKUE JIHLA, KaK ¢ OOIIel, Tak
U CIICIMAIIBHOM MPaBOCIOCOOHOCTHIO, MOTYT 3aHUMAThCS JIMIIb ITPU HATMYUH JTUIICH3UH.
[IpaBo Ha JIMLEH3UPYEMYIO JIEATEIBHOCTh BO3HUKAET C MOMEHTA IOIYYEHUsI JTULCH3UU
WM B YKa3aHHBIM B HEW CPOK M MPEKPAIIAETCs 110 UCTEYCHUH CpPOKa JEUCTBUS JIMIICH-
3MH, €CJIM WHOE HE YCTAHOBJICHO 3aKOHOM WMJIM MHBIMU MPaBOBBIMU akTaMu (cM. O3 PO
«O TUIEH3UPOBAHUU OTIEIBHBIX BUIOB AesaTeabHOCTH» OT 04.05.2011 1. Ne99-D3).

JIroboe 10pUInYecKoe JMII0 MOXET ObITh OFPaHMYEHO B MpaBax TOJBKO B CilydYa-
AX U B NOPAJKE, IPEIyCMOTPEHHBIX 3aKOHOM. Tak, Hampumep, Ha OCHOBaHUM CT. 295
I'K yHuTapHbIe NpeAnpusTHs He BIPaBE CaMOCTOATEIBHO PACIIOPSKATHCS HEABH)KUMbIM
umyniectBoM. JIro0oe orpaHndeHne, He COOTBETCTBYIOIIEE 3aKOHY, MOXKET OBITh 00Ka-
J0BaHO B cyzae. OrpaHuueHue NpaBOCIOCOOHOCTH MOXKET YCTaHABIMBATHCS IIyTEM YKa-
3aHUA T€X BUAOB JIEATEIBHOCTH, KOTOPHIMU OT/ENIbHbIE IOPUIUUYECKHUE JINLA 3aHUMAThCS
He MoryT. Tak, OaHKaM 3alpelieHo COBEpIIaTh ONepaliy 10 MPOU3BOJCTBY U TOProBie
MaTepualbHbBIMU LIEHHOCTSIMH, CTpaxoBaHHeM (CT. 5 3akoHa «O GaHKax U OaHKOBCKOM
JesITeIbHOCTH» ). OrpaHUuYeHHs B MIPaBax IOPUIMUECKUX JIUI] MOTYT OBITh CBSI3aHBI C HX
peopranusanve u gukBupanuen. Hampumep, B nepuon JMKBUIAALUHU FOPUINYECKOTO
JMIA HE TOIYCKAeTCsl TOCYIapCTBEHHAs perucTpalus U3MEHEHH, BHOCUMBIX B yUpeau-
TEJBHBIE JOKYMEHTBI JUKBUIUPYEMOIO FOPUANYECKOTO JINLA.

5.3 lNpeancraButenscTea 1 dounuansl PUOANYECKUX NAL

IOpunnueckue nuia, kak KOMMEpUYECKHUE, TaK U HE KOMMEpPYECKHe, BIpaBe CO3/a-
BaTh BHE MECTA CBOETO HAaXOXKJECHUs (KOTOPOE OIMpPEAEIIIeTCs] MECTOM T'OCYAapCTBEHHON
pETHCTpaIfH IOPUINICSCKOTO JHUIA) (UINATBl U TPEACTABUTEILCTBRA.

IIpeocmasumenscmeo — 5mo 060codnenHoe noopazoenenue vpuouye-
CKO2O UYA, PACNOLONCEHHOE 6HE MeCmd €20 HAXO0MCOeHUsl, KOmopoe
npedcmasisienm UHmepecvl IpUOUYecKo20 JUuYa U OCywecmsisien ux
3awumy.

Qunuan —smo 0b60cobnenHoe noopazdeieHue PUOUYecKo2o auyd,
PACHOIONCEHHOE 8HE MEeCA €20 HAXONMCOCHUS U OCYWeCmeIsouee 6ce
€20 (yHKyuu unu ux yacmo, 8 m. 4. YyHKYuU npeocmasumenbCcmed.
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Hu ¢unuan, a1 npeacTaBUTENCTBO IOPUANIESCKAMHU JTUIIAMU HE sBIsitoTCs. VX mpa-
BOBOM PEXUM CBOIUTCS K CIEAYIOLIEMY:

JaHHbIe 000CO0IEHHBIE TOPA3/ICNICHUs ICUCTBYIOT HA OCHOBE MOJIOKEHUH, yTBEP-
JKJICHHBIX IOPUANYECKUM JIUIIOM;

I/IH(i)OpMaIII/Ifl O HHUX OOJIXKHa ObLITH OTpa)X€Ha B YYPCAWUTCIBbHBIX AOKYMCHTAX
IOPUIUYCCKOIo JIUla,

pykoBoauTeNb (punmana (MpeacTaBUTEILCTBA) Ha3HAYAeTCs Ha JODKHOCTD FOPH-
JMYECKUM JIMIIOM M JICHCTBYET HA OCHOBAaHHH JIOBEPCHHOCTH;

HaACIAIOTCA UMYIICCTBOM CO3JaBHIMM HX HOPUIUYCCKHUM JIMIOM; 3TO UMYIIC-
CTBO YUYUTBHIBACTCS HA UX OTACIIbBHOM 6aJ1che, NpCaACTaBIAIOIIHUM co0oii JacThb
CaMOCTOSTEIIBHOr0 OajaHca HOPUINYCCKOIO JIMIa,

UMYIIECTBO ¢unana (MpelICTaBUTENbCTBA) MOXKET OBITh OOBEKTOM B3BICKAHUS
10 00s13aTeNLCTBAM IOPUIMYECKOTO JTUIAa HE3aBUCUMO OT TOTO, CBSI3aHBI JIU JOJITH
C IeATEeNHHOCTRIO (uuana (IpeaCcTaBUTENCTBA) UITH HET;

1Mo 00s3aTeNbCTBAM, CBSI3aHHBIM C JEATEIBHOCTHIO (huinana (mpeacTaBUTEb-
CTBa), OTBETCTBEHHOCTh HECET IOPUAMYECKOE JIMIIO BCEM MPUHAICKAIIUM EMY
UMYIIECTBOM.

5.4 Cnocobbl cozaaHnst N NpeKkpaLLeHUst opUONYECKNX Nl

CyIecTBYIOT HECKOIBKO CITIOCOOOB CO3/IaHUS FOPUIUICCKUX JIUIL;

® pacnopaoumenvHwlll, XapaKTepU3yIOIIUNUCA TeM, YTO IOPUINUECKOEe JIUIIO0 CO3/a-

€TCS Ha OCHOBE OJIHOTO JIUIIb PACTIOPSHKEHUS yupeauTens 0e3 crenuaibHON
rOCyJIlapCTBEHHOM perucTpanuu (TaKuM CocoOOM MyTeM MPUHATHUS CIIeHUaIb-
HOTO 3aKOHA CO3/Ial0TCs TOCY/IapCTBEHHbBIE KOPIIOPALIUH);

L pa3pemumeﬂben7, XapaKTCpUusyCTCsa TEM, UYTO CO3JaHUC OpraHU3allun paspeuic-

HO TE€M WJIM MHBIM KOMICTCHTHBIM OpraHOM (HAIpHMep, IS CO3JaHHS COI30B
(accoumaruii) He0OOXOIUMO pa3penIeHHe AHTUMOHOIIOJIFHOTO OpTraHa; UTsl CO3/a-
Hus 6aHKOB — paszpemieHue 11b PD);

HOPMAamMueHO-5A604Hbl, TIPU KOTOPOM COITIACHS TPETHUX JIML, BKJIOUas rocyaap-
CTBEHHBIC OpPTaHbl, HA CO3JaHKE IOPUANYECKOTO JIIa HEe TpeOyeTcs; opranusa-
[IM1, BOSHUKAIOIIKE MOJOOHBIM 00pa30M, MOAJIEkKAT rOCyI1apCTBEHHOM perucTpa-
IIUU B TIOPSIIKE M CPOKH, ycTaHOBIEeHHBIE D3 «O rocynapcTBEeHHON perucTpaim
IOPUIUYECCKUX JIMI U WHIWBUIYTBHBIX MPEIPUHUMATENICH» U CYUTAIOTCS CO-
3JJaHHBIMU C MOMEHTA TaKOW pEerucTpanuu.

[Ipekparenue neaTeaTbHOCTH IOPUAMIECKOTO JIMIAa TPOUCXOIUT B PE3YIIbTATE €TO pe-
opeaHusayuu (3a UCKIIOUEHUEM TaKol (OpMBI peopraHu3aluy, KaK BbIJICICHHUE, KOTOpas
HalpaBJeHa UCKIIOUYUTEIBHO Ha CO3aHHe HOBOTO/HOBBIX HOPUIMYECKOTO JHUI/IOpUIHU-
YECKUX JIMII) WU JUKEUOAYUU.
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CyTb peopeanusayuu 3aKkiito4aeTcs B TOM, YTO JaHHAs MpoLeIypa Ipe-
CJIeyeT LeTb CO3/IaHUs OJHUX W MPEKpAIICHUE APYTUX FOPHIAYECKUX
JIUII, CBA3BIBAsI MEXLy COOOM 3TH MpoLecchl U 00ycIoBIUBas OAHO (Co-
3[1aHKE) IPYTUM (IIpEKpalieHue).

[ToaTomy peopraHusaiysi paccMaTpuBaeTcs IBOSKO: KaK CIOCO0 BO3HHUKHOBEHHUS
U Kak crnoco0 mpekpaiieHus ropuauueckux aui. CymiectByeT Itk GopM peopraHu-
3alUU: CIUSHUE, IPUCOSINHEHNE, Pa3/ielIeHUe, BbIACICHUE U TpeoOpa3oBaHue.

ITpu crusnuu Ha MecTe HECKOIBKUX IOPUAMYECKUX JIUL, KOTOPbIE IPEKPAILAIOT CBOO
NesITeIbHOCTD, BO3HUKAET HOBOE IOPUIAMUYECKOE JIUIO; MIPHU 3TOM IpaBa U 00S3aHHOCTH
Ka)KJ0T0 U3 CIMBAIOIINXCS FOPUINYECKHUX JIHIL] IEPEXOAAT K BHOBb BO3HUKIIEMY IOPUIN-
YECKOMY JIMIly HA OCHOBAHUU NEPEAATOYHOIO aKTa.

IIpu npucoeounenuu Ha MecTe HECKOIBKUX IOPUAMUYECKUX JIUL[ OCTAETCA JIMILIb Of-
HO, K KOTOPOMY HEPEXOJAT MpaBa U 00s3aHHOCTU MPUCOETUHEHHBIX IOPUAMYECKUX JIUL]
B COOTBETCTBUU C MEPEIATOYHBIM aKTOM.

IIpu pazdenenuu Ha MecTe OAHOTO FOPUINIECKOTO JINIA, KOTOPOE MPEKPAIAET CBOO
NEeSITebHOCTb, BOSHUKAET HECKOJIBKO IOPUANYECKHX JIMIL, IIpaBa U 00A3aHHOCTU K KOTO-
PBIM MEPEXOJAT B COOTBETCTBUM C PA3JCIUTEIbHBIM OaTaHCOM.

IIpu 6videnenuu n3 cocTaBa OIHOTO IOPUANYECKOTO JIUIA, COXPAHSIOIIEr0 CBOIO Jie-
ATEIBHOCTb, BOSHUKAET €€ OJHO WJIM HECKOJBKO IOPUAMYECKUX JIUI], K KOKIOMY U3
KOTOPBIX MpaBa U 00S3aHHOCTU PEOPTaHN3yEMOTO IOPUINYECKOTO JIMIIA MEPEXOAT B CO-
OTBETCTBHU C pa3eIUTEIbHBIM OanancoM. JlaHHas ¢popma peopraHu3anuy RPUIRIECKO-
IO JIMIIa He IPUBOAUT K €ro JMKBUAAIMU, a UCKIIOUUTENIbHO HalpaBlIeHa Ha CO3/IaHUE
HOBBIX IOPUINYECKHX JIMIL.

IIpeobpazoeanue YOPUINIECKOTO JIULA IPUBOAUT UCKIFOUUTEIBHO K U3MEHEHUIO €T0
OpraHU3alMOHHO-NIPaBOBOM (POPMBI, IPKU KOTOPOH Hepenada npaB U 00s3aHHOCTEH pe-
OpPraHU3yeMOro IOPHUIMYECKOTrO JIMIA OCYLIECTBISAETCS Ha OCHOBAaHMM IEPEJaTOYHOTO
aKTa.

Peopranusanys MoxeT ObITh IPOU3BECHA B JOOPOBOJIILHOM HOPSIIIKE, T. €. 110 pellie-
HUIO YUpeauTeNed IpUauuecKoro JIMLa, JU00 M0 PELIeHUI0 OpraHa, YIIpaBOMOYEHHOIO
Ha TO yYpEIUTENIbHBIMU JOKYMEHTaMHM I0pHandecKoro auna. OaHako BO3MOXHA U MpH-
HyAUTEIbHAs peopranusanus (B ¢popme pasfesieHus: U BbLACICHUS) [0 PEIIECHUIO YIIOJI-
HOMOYEHHOTO T'OCYJapCTBEHHOIO OpraHa WM IO PELIeHUIO cyaa (Hampumep, Mo mpes-
NMCAHUIO aHTUMOHOIOJIBHOTO OPraHa B OTHOIIEHUH OpPraHU3alMi, 3aHUMAIOLIUX JJOMU-
HUPYIOLIUX T0JIOKEHUE HA PHIHKE M CUCTEMAaTHYECKH OCYIIECTBISIOUIMX MOHOIIOJIBHYIO
NesITeIbHOCTD). Peoprannzanus B Gopme CAUsIHUSA, IPUCOSIUHEHUS U ITPeoOpa30oBaHUs
HE MOXET OBITh OCYIIECTBIIEHA B IPUHYAUTEIBHOM MOPSIJIKE, HO TpeOyeT B psijie cayyacB
COIVIACOBAHUS C rOCYIapCTBEHHBIMHM OpraHaMM, HallpuMep aHTUMOHOIOJIbHBIMH.

CBobosa peopraHuszalii MOXeT ObITh OrpaHHYeHa 3aKOHOM. B wactHocTH, 'paxk-
JTaHCKUH Koziekec PD OTHOCHUTENBHO OTAEIBHBIX BUAOB IOPUIMUECKUX JIMIL OTPAHUYHUBACT
UX MPaBO Ha MpeoOpa3oBaHUeE:

e OOIIECTBO C OrpaHMYEHHON OTBETCTBEHHOCTBIO MOXKET OBITH MpPeoOpa3oBaHO
TOJIBKO B XO3SHCTBEHHOE OOIECTBO APYroro BHJA, XO3HUCTBEHHOE TOBapHIle-
CTBO WJIM NMPOU3BOJCTBEHHBIN koomnepatus (1. 2 cT. 92 'K PD);
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e aKI[MOHEpPHOE OOIIECTBO BIIpaBe MPeoOpa30BaThCs B 0OIIECTBO C OrPaHUYEHHOMN
OTBETCTBEHHOCTBIO HJIM MPOU3BOJICTBEHHBIN KOOTIEPATHB, a TAK)KEe HEKOMMEpUe-
CKYIO OpraHHU3allii0 B COOTBETCTBHH C 3aKOHOM (11. 2 ¢T. 104 'K P®D);

® TIPOM3BOJICTBEHHBIH KOOMEPATUB MOXKET ObITh MPeoOpazoBaH HCKIIOUUTEIHHO
B XO35HCTBEHHOE TOBAPHUIIECTBO WU 001mecTBo (1. 2 cT. 112 T'K PD);

® HEKOMMEpYeCcKoe MapTHEPCTBO MOXKET OBbITh MpeoOpa3oBaHO B (hOHI MM aBTO-
HOMHYIO HEKOMMEPUYECKYI0 OPraHU3aIHIo, a TAKKe B XO3AHCTBEHHOE OOIECTBO
B CIIy4asiX M MOPSIIKE, IPEeayCMOTPEHHBIX 3aKoHOM (1. 1 cT. 17 @3 «O HekoM-
MEpPUYECKUX OpraHU3aLHIX»);

® YACTHOE yUPEXJEHUE MOXKET OBbITh MpeoOpa30BaHo B (HOH/I, aBTOHOMHYIO HEKOM-
MEpYECKYyI0 OpraHu3aluio, Xo3sHcTBeHHOEe 0011ecTBO (1. 2 ¢T. 17 @3 «O HekoM-
MEpPYECKHUX OpraHU3aLUAX»);

e QaBTOHOMHAsi HEKOMMeEpYecKasi OpraHM3alus BIpaBe MpeoOpazoBaTbcs B (QOH]
(m. 3 c1. 17 @3 «O HEKOMMEPYECKUX OPTaHU3aIUAXY);

e accolMalys WM CO3 BIpaBe MpeoOpa3oBaThCs B (OHMA, aBTOHOMHYIO HEKOM-
MEpYECKYI0 OpraHU3aINI0, XO35MCTBEHHOE OOIIECTBO, TOBAPHUILECTBO MU He-
KOMMepuecKoe napTHEPCTBO (1. 4 cT. 17 @3 «O HeKOMMEPUYECKUX OpraHU3aLUsaX» ).

Peopranuzanust ropuIu4ecKoro Juia OCHOBaHa Ha MPEEMCTBE MpaB U 00s3aHHOCTEN
(yHHMBEpcallbHOE TIPABOIIPEEMCTBO), T. €. TIpaBa 1 00s3aHHOCTH PEOPTAaHN30BAHHOTO IOPH-
JTMYECKOTO JIMIIa B TIOJTHOM 00beMe MepexosiT K ero MpaBonpeeMHuKy. B 3aBucuMocT
OT TOTO, B Kakoi (popme MpOM3BOIUTCS peopraHu3anus, oHa odopmisiercs aubo pas-
JICNIUTENBHBIM OaaHcoM (pa3/ieieHue, BIIEICHHE), TU00 MepelaTOYHbIM aKTOM (CIIus-
HUe, IpUCoeIUHEHNE, TpeodpazoBanue). Kpome Toro, peopranusanus B opme CIusTHUS
Y TIPUCOCIMHEHHUS TPEyCMaTPUBACT 3aKIFOUCHHUE JOTOBOPOB O CIUSHUH U TMPUCOETHHE-
HUHM COOTBETCTBEHHO, TPEOOBAHMSI K KOTOPBIM YCTaHABIMUBAIOTCS 3aKOHOM.

Pemienue o peopranuzaiuu J10JKHO ObITh MHUCBMEHHO JOBEIEHO J0 CBEIEHUS Kpe-
JTUTOPOB PEOPTraHU3yEeMOro IOPUIUUYECKOTO JINIA, KOTOPhIE BIPaBe MOTpeOOBaTh 10CPOU-
HOTO UCTIOJHEHUS PEOPraHU3yeMbIM JIUIIOM €ro 00s3aTelIbCTB U BO3MEIICHUS MPHUYH-
HEHHBIX 3TUM yOBITKOB. IIporneaypa peopranus3anuy 3aBepiraeTcsi BHECEHUEM B eIUHBII
TOCYJIaPCTBEHHBIN peeCcTp IOPUANUYECKUX JHUI] CBEICHUN O BOSHUKIIUX U MPEKPATUBIINX
CYILIECTBOBAHHE IOPUANYECKUX JULAX.

JIukeuoauusn — npoyedypa, HaNpasieHHas Ha NPeKpaujerue Oesimeib-
HOCIU 10pUOUHEeCcKo20 uya be3 nepexooa npas u 0os3aHHocmell 8 no-
PSIOKe YHUBEPCATIbHO20 NPABONPEEeMCMEA K OPYeUM TUYAM.

JlukBHIAIS MOXET OBITh OCYIIECTBIICHA B JIOOPOBOJBHOM TOPSIKE O PEIICHHIO
ero yupenuresnei (y4aCTHHKOB) JMOO YIOJTHOMOUYEHHOTO OpraHa (Hampumep, Mo Mpu-
YHHE HEIeJIeCO00Pa3HOCTH NAIbHEHINEro CyIeCTBOBAHHS, UCTCUYCHHS CPOKa, Ha KOTO-
pBIii OBLITO CO3/IaHO IOPUAMYECKOE JIUIIO; JOCTHIKEHHUS LIENH, Pa KOTOPOM OBLIO CO3MaHO
IOPUIMYECKOE JIUI0) M B MPUHYIUTEILHOM TOPSJIKE, KaK MPaBUIIO MO PEHICHHUIO CYIa,
B pe3yabTare TpyObIX W HEYCTPAHHMBIX HAPYIICHUH 3aKOHA, OCYIICCTBIICHUS JEATEIb-
HOCTH 0€3 JIMIIEH3WH, OCYIIECTBICHHS 3aIPEIICHHON 3aKOHOM JIESITEITLHOCTH U Jp.
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[IpunsiBIIKi pelieHne o JMKBUAALMU 00s13aH MUCBMEHHO YBEIOMHUTH 00 3TOM pe-
TUCTPUPYIOUINI OpraH ¢ LeNbl0 BHECEHHS B €UHBINA TOCYapCTBEHHBIN peecTp 3arucu
0 TOM, YTO FOPUAMYECKOE JIMLO0 HAXOAUTCS B Ipolecce JUKBUaauuu. [lanee HazHaua-
eTcsl JTMKBUJIAIMOHHAs KOMUCCHS (JIMKBUAATOP), K KOTOPOH MEPEXOAAT MOJTHOMOYHS O
YIPaBICHHUIO JIeIaMH JIMKBHIUPYEMOTO IOPUIMUYECKOTo JHia. B 00s3aHHOCTh JTHKBHUIA-
IIUOHHOM KOMHCCHM BXOAMT MyOIMKalMs CBEAECHUH O JTUKBUIALMH FOPUIMUECKOTO JIUIa,
0 TOpSAKE U CPOKE 3asBICHHs TpeOOBaHWM KpenuTopamu (3TOT CPOK HE MOXKET ObITh
MeHee 2-X MecAlLEeB ¢ MOMEHTa Iyonukanun). [lo okoH4aHuu cpoka i NperbsBICHUs
TpeOOBaHUI KpeAUTOpPaMU COCTABIISIETCS MPOMEXKYTOUHBIA JIMKBHIAIMOHHBIN OanaHc,
B KOTOPOM OTPa)KaroTCs CBEJIEHUS O MEPEUHE U pe3yibTaTaX pacCMOTPEHUs TpeOOBaHUI
KpPEIUTOPOB; O COCTaBE UMYIIECTBA JUKBUIUPYEMOI0 FOPUANYECKOTO JINLA.

TpeboBaHus KpeAUTOPOB YAOBIETBOPSIOTCS B MOPSAKE OYEPEIHOCTH:

1) B mepByIO ouepensb YIOBIETBOPSIIOTCS TPEOOBaHUS Tpa)k/IaH, CBSI3aHHBIE C BO3-
MEIICHHEM Bpela JKU3HH WIH 3J0POBBS, KOMIICHCAIMEH MOpPAILHOTO Bpena,
a B Cllydae JJUKBHJAIMHM OaHKa — TPeOOBAHUS TpakJaH MO 3aKIFOYCHHBIM J0TO-
BOpaM OaHKOBCKOTO BKJIajia, OAHKOBCKOTO CUeTa, a TaK)Ke TPeOOBaHUS OpPraHH-
3alUid, OCYIIECTBIAIONMX (YHKIMH [0 00S3aTeIbHOMY CTPAXOBAHHMIO BKJIAJI0B
(bU3UYECKUX JINII,

2) BO BTOPYIO OYEPEb IPOU3BOAUTCS BhIIJIaTa BEIXOAHBIX OCOOUII U O1UIaTa Tpynaa
7u1, paboTaIKX WK paboTaBIIUX MO TPYAOBOMY JIOTOBOPY; BBIIJIATa aBTOP-
CKOT'0 BO3HArpaXkJICHUS;

3) B TpeThIO OYEpEeab MOTAIIATCS 00sI3aTeNIbHBIC TUIATEKH B OIOIKET U BO BHE-
OroKeTHBIE (OHIBL;

4) B 4eTBEPTYIO OUEPE]b OCYILIECTBISIFOTCS PACYETHI C IPYTMMH KPEIUTOPAMH.

TpeOoBaHMsA KpEeAUTOPOB NEPBOI U BTOPOI OUEPEH YAOBIETBOPSIFOTCS CO IHS YTBEp-
KJIEHUS POMEXYTOYHOTO JTMKBUIAIIMOHHOIO OajaHca, a TPEeThe 1 4eTBEpTOil — IO Hc-
TeYeHUH | MecsIa co JHS ero yTBEpKIeHus. TpeOoBaHUs KaXKI0W OYepenn YIOBIETBO-
PAIOTCS TOCJE YOBIETBOPEHUs TPeOOBaHUM KpeauTOpoB mpenblnyuei ouepenu. Ilpu
HEIOCTAaTOUYHOCTH MMYILECTBA JIMKBUAUPYEMOIO IOPUANYECKOIO JINLA OHO paclpeneis-
eTCsl MEXIy KpeAUTOpaMH COOTBETCTBYIOIIECH Odepelu MPOMOPLIUOHAIBHO UX Tpebo-
BaHUAM. TpeOoBaHUsl, HE YIOBIETBOPEHHBIE BCIEACTBUE HEAOCTATOUHOCTH MMYILIECTBA
FOPUINYECKOTO JIMIA, CYATAFOTCS MTOTAlIEHHBIMU.

ITo utoram pacyeToB ¢ KpeAMTOpPaMM COCTABISETCS OKOHYATEIbHbIN JIMKBUAALU-
oHHpli Oamanc. Cynpba MMYyIIECTBA, OCTABIIETOCS IOCIE PACUYETOB C KPEIUTOPAMH
(ocTaToyHOE UMYIIECTBO), PELIAETCs MO-pa3HOMYy. Tak, B YHUTapHBIX MPEINpUSITUAX,
YUPEXKJIEHUAX, XO3IUCTBEHHBIX TOBapUILIECTBaX M OOIIECTBAaX, KOOMEpaTuBax OHO Iie-
penaercs ydpeauTensaM (yJyacTHUKaM) Kak JMKBHIALMOHHAs CTOMMOCTb (KBOTA), €CIIU
MHOE HE MPeIyCMOTPEHO 3aKOHOM HJIM YUPEIUTEIbHBIMU JOKYMEHTAMU FOPUANYECKOTO
JMLA.

B oOmiecTBeHHBIX (PETUTHO3HBIX) OpraHu3anusix, GoHaaX, 0ObeTUHEHUAX OPUIHU-
YECKHX JINIl, aBTOHOMHBIX HEKOMMEPYECKHX OpPraHU3aIMAX TaHHOE UMYIIECTBO HaIpaB-
JSIeTCSL B COOTBETCTBUU C YUPEIUTEIbHBIMHU JJOKYMEHTaMH IOPUINYECKOTO JIMIIA Ha eI ,
JUISL TOCTHKEHUS KOTOPBIX ObllIa CO3/1aHa OpraHu3alus, U/Win O1aroTBOPUTEIbHBIC eI ,
a eCJIM UCIIOJIb30BAaHNE UMYIIECTBA HEBO3MOXKHO B YKa3aHHBIX IIEJISIX, OHO OOparmaeTcs
B n1oxoa rocynapersa (cT. 20 @3 «O HeKkOMMEepUYECKHUX OpraHU3aIHsIX»).
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B HexoMMepuecknx mapTHEPCTBaX OCTATOUHOE UMYIIECTBO MEPEXOIUT WICHY MapT-
HEpPCTBa B BUJIC KBOTHI, HO TOJBKO B ONpPENEICHHOW YacTH, paBHON €ro B3HOCY B JIaH-
HO€ MapTHEPCTBO; OCTajbHAs YacTh MJET JUOO Ha LENH, Pagud KOTOPHIX CO3/1aBajioCh
MapTHEPCTBO, OO0 Ha OIArOTBOPHUTEIBHBIE LIEJH, TN00 (€CITH UMYIIECTBO HEBO3MOXXHO
WCIIOJIb30BaTh B YKa3aHHBIX 1LIEJISAX B COOTBETCTBUU C YUPEAUTEIbHBIMU JOKYMEHTAMH)
B JIOXOZ TOCY/IapCTBa.

B kauecTBe crienuanbHBIX CIy4aeB JIMKBUAALWN pacCMaTPUBAIOTCS:

® JIMKBHAAIIMUA HeI[eP’ICTBYIOHlHX HOPUIAUYICCKHX JIUIT;

e 0OaHKpPOTCTBO.

B MEPBOM CJIydac FOPUANICCKOC JIMLO JITUKBUAUPYCTCA IOCPCACTBOM HUCKIIFOYCHHUA U3
CANHOI'O roCYAapCTBCHHOIO pEECTpa OPUANICCKHUX JIUI] 1O PECIICHUIO PETUCTPUPYIOIICTO
oprasna. OcHOBaHHEM JJIA TaKoOH JIMKBUJOAIUHA CIIYKHUT:

1) He mpenocTaBieHHE HAJIOTOBOM OTYETHOCTH B TEUEHHE MOCIECAHUX JIBEHAJaTU
MECSILEB, MPEAIUIECTBOBABIINX MOMEHTY NMPUHATUSA PETUCTPUPYIOIIAM OPraHOM
COOTBETCTBYIOILIETO PELICHUS;

2) HE OCYIIECTBICHHUE OMepanuii XoTs Obl 0 OJHOMY OAHKOBCKOMY CYETY B YyKa-
3aHHBIN TIEpUOJ BPEMEHH.

JlaHHOE pelieHue perucTPUPYIONIEro opraHa JOKHO OBITh OMyOIMKOBAaHO B Opra-
Hax MevyaTy B TCUCHUE TPeX JTHEH C MOMEHTa ero mpuHTHsI. OJHOBPEMEHHO C PEIIeHUEM
O TIPEACTOAIIEM HCKIIOUYEHUH FOPUIUYECKOTO JIUIA JOKHBI ObITh OMyOIMKOBAaHbBI CBe-
JICHUs1 O TIOPAJIKE U CPOKAX HalpaBlICHUs 3asBJICHUN KPEAUTOPaAMHU WM UHBIMU JIMLAMH,
YbU IIpaBa U 3aKOHHBIE MHTEPECHI 3aTPAruBalOTCs B CBSA3M C UCKIIOUCHUEM HEICHCTBYIO-
IIET0 IOPUANYECKOTO JIMIA U3 €AUHOTO TOCYJaPCTBEHHOTO peecTpa IOPUIUICCKUX JIHII.
JlanHbIC 3asBICHUS MOTYT OBITh HAIPABJICHBI B TEUCHUE TPEX MECSIEB CO JHS OIyO-
JIMKOBAHMS PELIEHUs O MPEACTOSALIEM UCKIOUeHUH. B cilyyae HanpaBieHUs 3asBIICHUN
pelieHue 00 MCKITIOYeHUH HEJEHCTBYIOIIETO IOPUANYECKOTO JIUIA U3 €UHOT0 rocyaap-
CTBEHHOTO PEECTpa IOPUAUYECKUX JIUIl HE MPUHUMACTCS, & FOPUIUYECKOE JIULIO MOXKET
OBITh JTUKBUIUPOBAHO B OOIIEM MOPSJIKE.

B pesynbrate 6aHKpOTCTBA IOPUINUECKOE JIUIO HE CIIOCOOHO B MOJIHOM 00BeME YII0-
BJIIETBOPUTDH TPEOOBAHUS KPEAUTOPOB I10 ICHEKHBIM 00s13aTeILCTBAM U (MJTN) UCTIOTHUTD
00513aHHOCTH MO yIIJIaTe 00s3aTeIbHbIX TUIaTexel. Bompockl, cBsi3aHHbIe ¢ 0aHKPOTCTBOM
IOpUIMYeCcKuX Jinll, peryiaupytorcs @3 «O HecocTosTeNnbHOCTH (OAHKPOTCTBE)». Takum
IOPUNYECKUM JIUIIOM MOXET OKa3aThCs KaK KOMMEpUECKasi, TaK 1 HEKOMMepuecKasi op-
TraHU3alMsl, 32 UCKITIOYCHUEM Ka3eHHBIX MPEANPUITHN, YUPEIKICHUHN, MOTUTHIECKUX TIap-
TUN, PETUTHO3HBIX OpraHu3auuii. OTHOCUTENIBHO OTAENIbHBIX BUIOB FOPUANYECKUX JIUIL
3aKOHOM YCTAHOBJICHBI OTPaHUYCHHSI HA MPUMEHEHHE MpOoIenypbl OaHKPOTCTBA, ycTa-
HoBieHHble D3 «O HecocTosATeNnbHOCTU (0aHKPOTCTBE)». Tak, rocyapcTBEHHas KOPIO-
parys WM rocyJapCTBEHHAs KOMITAHUS MOXET OBITh MpPU3HAHA OAHKPOTOM, €CIIH 3TO
JIOTTYCKAeTCsl HETTOCPEACTBEHHO 3aKOHOM O TaKUX IOpuUInYecKux Jmiax. Hampumep, co-
rnacHo cT. 3 @3 «O rocynapcTBeHHOM KoMITaHUH «PoCCHiiCKe aBTOMOOMITBHBIE TOPOTH
U O BHECEHUH U3MEHEHUU B OTHEJBbHBIE 3aKOHOnarenbHble akThl Poccuiickon denepa-
[MW» Ha JaHHYIO TOCYIAapCTBEHHYIO KOMIAHHIO HE PACIpPOCTPAHSETCS 3aKOH O OaHK-
porctBe. i NUKBUIALMK YKA3aHHOTO IOPUIUYECKOTO JIUIA 3aKOH IpeyCMaTpUBacT
HEO0OXOIMMOCTh MPUHSTHS CIEIUATBFHOTO 3aKOHA, OMPEACIIAIONIETO MOPSI0K €ro JTUKBH-
JaIvu.
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OrpannueHre B MPUMEHEHUHU 3aKOHA O OAHKPOTCTBE YCTAHOBIIEHO M B OTHOIICHHUH
(hoHI0B, KOTOpPBIE MOTYT OBITH TIPU3HAHBI HECOCTOSATEIBLHBIMH, €CIIA ATO TPSIMO MPEAY-
CMOTPEHO 3aKOHOM O Takux ¢onmax. Tak, coracHo cT. 25 @3 «O DonHxae coaecTBuUs
pedOpPMUPOBAHUIO KHIITUITHO-KOMMYHAIIBHOTO XO341CTBaY, K MPOIEype €ro JIUKBUAA-
LMW HE MPUMEHSETCS 3aKOHOJATENIbCTBO O OAHKPOTCTBE.

5.5 MNoHATue, BMAbI U NpaBOBOE NOMOXeHNe NybnnuyHbIX
obpa3oBaHNK

Ilybnuunvimu obpazoeanusmu IPU3HAIOTCS KOJUIEKTUBHBIE CyObEKTHI, IPHOOpeTaro-
LI1e TpakJaHCKUE MpaBa U HeCyIlue Ipa)/IaHCKUe 00I3aHHOCTH MOCTOJIBKY, ITOCKOJIBKY
9TO HEOOXOAMMO B LIESX peaiu3aluu 3aaad myonuuHoi Biaactu. OcoOeHHOCTH IyO-
JUYHBIX 00pa30BaHUM Kak CyObEKTOB I'PaXkIaHCKOTO MIpaBa 00yClIOBIEHA CHICLU(PUIHBIM
crocoOOM OpraHU3alMy MX CYIIECTBOBAHUS U (YHKIMOHAIBHOW HAIPAaBICHHOCTHIO UX
NeSTENIbHOCTH. B HacTosiee BpeMs BBIICNSIOT CIEAYIOLIUE CaMOCTOSTEIbHBIE BHJIbI
myOIUYHBIX 00pa30BaHMIA:

e Poccuiickas denepanust — qeMoKpaTndeckoe GeaepaTuBHOE MPaBOBOE rocynap-
CTBO C peCIyOIMKaHCKON (hOPMOH MpaBICHHUS;

e cyObexTel PO, xons 1 BXozsmue B coctaB PO, HO pr3HaBaeMble CaMOCTOSTENb-
HbIMU CYOBEKTaMH I'pa)<JIaHCKOIO IpaBa: peciyOIuKH, Kpas, 00IacTH, ropoaa
¢denepanbHOTO 3HaUYEHUs, aBTOHOMHAsI 00JIaCTh, AaBTOHOMHBIE OKpPYTa;

e MYHHIHMIAJIbHBIE 00Pa30BaHUs — FOPOACKHE U CEIbCKUE MOCEICHMSI, MyHHIIU-
NaJbHbIE PAlOHbI, TOPOJCKHUE OKpyra, BHYTPUTOPOJICKUE TEPPUTOPUH T'OPOIOB
benepanbHOrO 3HAYCHUS.

Bce Buapl myOonuyHbBIX 00pa3oBaHUN CaMOCTOSITENIbHO U HapaBHE C APYTUMHU CyOb-
€KTaMU Tpa)kJIaHCKOro ((U3MYECKUMHU U IOPUAMYECKHMH JIMIAMH) MpaBa BHICTYHAIOT
B I'paXJaHCKOM 000poTe B paMKax cBOMX komnereHIui. Ha HMX B mosiHo#l mepe pac-
HPOCTPAHSIOTCA 00IMe Havyaja IPaKAaHCKOTro 3aKoHoaresibeTBa. [1o obmemy npaBuity
K MyOIUYHBIM 00pa30BaHUSAM MPUMEHSIOTCS HOPMBI, ONPEAETISIOINE YIacTHE I0pHIuye-
CKHUX JIUL B TPAYKIAHCKUX [TPAaBOOTHOLIEHUAX. JTO 03HAYAET, YTO, HE ABIAACH IOpUANYE-
CKHMHU JIMIIaMHU, TyOJInYHbIe 00pa30BaHUs MPUPABHUBAIOTCSA K HUM C MMO3ULIUU BIIaJICHUS
UMYIIECTBOM, BBICTYIIJIEHUSI B IPaXJIaHCKOM 00OpoTe M T.1I. BmecTe ¢ TeM 3akoHOna-
TEJILCTBOM MPEAYCMOTPEHBI HOPMBI, KOTOPbIE MOTYT OBITh MPUMEHEHBI HCKITIOYUTEIBHO
TOJBKO K MyOIUYHBIM 00pa30BaHUSAM WM yCTAHABIUBAIOIIME OTPAaHUYEHHS B IPABOBOM
peXUMe MyOJUYHBIX 00pa30BaHUI [0 CPABHEHUIO C IOPUIANYECKUMU JIUL[AMHU.

[TpaBociocoOHOCTD IMyOIUYHBIX 00pa30BaHUI HOCHUT CIICUAIILHBINA XapakTep, o0y-
CJIOBJICHHBIII 0COOEHHOCTSIMH ITyOJMYHBIX 00pa30BaHMI KaK YYaCTHUKOB I'PakJIaHCKUX
otHouleHu#. I[loaToMy OHM MOTYyT MMETh JIMIIb Takhe MpaBa M HECTU OOA3aHHOCTH,
KOTOpbIE HEOOXOJUMBI JJIsl pealu3alii UMY 3a/1ad MyOJIUYHOM BIACTH.

VYuyacTtue my0amuHbIX 00pa3oBaHUi B MpaXKTaHCKOM 000pOTE BO3MOXKHO B JIBYX (hopMax:

1) B hopMe HEMOCPEACTBEHHOTO Y4acTus, T. €. CAMOCTOSTENbHO, C TOMOIIBIO COOT-
BeTcTByroIuX opranoB (IIpaBurensctBa PO, npedexryps! u T.11.);

2) omocpenoBaHHO, T. €. Yepe3 CBOUX MpeCTaBUTENEH.
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[TyOnuyHble 00pa30BaHusl MOTYT y4acTBOBaTb B PA3JIMYHBIX I'Pa)JTAHCKHUX IPaBO-
OTHOILICHUSIX: BEIIHBIX, 00S3aTEIbCTBEHHBIX (IOTOBOPHBIX, BHEOTOBOPHBIX), HACIEM-
CTBEHHBIX, OPraHU3aI[IOHHBIX, IPABOOTHOLIEHUSX, CBSI3aHHBIX C OCYILLECTBIEHUEM U pac-
MOPSDKEHUEM HCKITIOUNTENIbHBIMU [TPaBaMU Ha Pe3yJbTaThl HHTEIUIEKTYaIbHOM COOCTBEH-
HOCTH.

[To oOmemy mpaBuiy myOauuHble 00pa30BaHUS HECYT CAMOCTOSATENIbHYIO MMYIIe-
CTBEHHYIO OTBETCTBEHHOCTb IO CBOMM O00sI3aTe€IbCTBAM 3a cueT cBoed Ka3Hbl. OJnHa-
KO 3aKOHOM IPEIYyCMOTPEHBI JBAa HCKJIIOYEHUS, CBOASIIUECS K TOMY, 4TO, BO-IIEPBBIX,
nyOnuuHble 00pa30BaHUs HECYT CyOCHIAMApHYIO OTBETCTBEHHOCTh IO 00s3aTelbCTBAM
Ka3€HHbIX NPEANPUATHI U OIOKETHBIX YUPEKACHUN MIPU HELOCTATOUHOCTH MOCIEAHUX
U, BO-BTOPBIX, IMyOIMYHBIE 00pa30BaHUs BIIpaBe NPUHUMATh HA ce0sl TapaHTUU 10 00s-
3aTeNbCTBaM JIPYTHX MyOIMUYHBIX 00pa30BaHUM M OTJENIbHBIX IOPUIUYECKUX JIULI.

1) Packpoiite npu3Haku IOPUINYECKOTO JHIIA.

2) Kakue TpeboBaHNs NPEABABIAIOTCA K HAMMEHOBAHUIO IOPUINYECKOTO LA’

3) Kakoii npu3HaK J€XUT B pa3rpaHUYCHUN IOPUANUYECKUX JIUL] HA KOMMEPUYECKUE
Y HEKOMMEpUYEeCKHe OpraHu3anun’?

4) Omnpenenure MOMEHT BOSHHUKHOBEHHS OOIICH M CIIEUAIBLHON MPaBOCIIOCOOHO-
CTH IOPHIMYECKOTO JIHIIA.

5) HazoBute opraHu3alMOHHO-NIPaBOBbIE (OPMBI KOMMEPUECKHX U HEKOMMEpUe-
CKUX OpraHHu3aluii.

6) HazoBute u packpoiiTe crmocoObl BOSHUKHOBEHHS IOPUINICCKHUX JIUII.

7) Kaxkas dhopma peopraHuzanuy OPUIAYECKUX JIUI] HAPaBIeHA UCKIIOYUTEIHHO
Ha BO3HUKHOBEHHUE HOPUANYECKUX JIUIL?

8) Kaxkas ¢popma peopranuzayy OPUANYECKUX JIUI HE TPUBOIUT K IPEKPAILCHUIO
IOPUANYECKOTO JTUIa?

9) Omnpenenurte O4ePEIHOCTH YIOBIETBOPEHUSI TPEOOBAHUN KPEIUTOPOB MPH JTUK-
BUJIAINH IOPUIAYECKOTO JTUIIA.

10) Yro mpencrapiser coboit mydbanuHOoe oOpa3zoBaHue?



Jlekuunsa 6

OBBbEKTbI NTPAXXOAHCKUMX TNMPAB

1) Bewu xkak o0vexmvl eparicOaHCKux npas u ux Kiaccuguxayus

2) Pe3yremamul uHmenleKmyaibHol 0essmeibHOCmu, pabomol, yciyeu,
HeMamepuaibHvle O1a2a Kak 00beKmbl epanicOAHCKUX npaes

6.1 Bewwm kak o6bEKTLI rpaXkgaHCKMX npas
N NX Krnaccmgukaums

1100 obvexmamu 2parxcoancKux npag noHUMarom mo, o 0800y Ye20
B03HUKAEM 2PAAHCOAHCKOe NPABOOMHOULEHULE.

K xoHKpeTHBIM 00beKkTaM rpakaanckux mnpas cT. 128 'K PD otHocHUT: Belu, BKITIO-
Yast IGHbI'Y U LIEHHBbIE OymMark, MHOe UMYIIECTBO, B TOM YHCJIE UMYIECTBCHHBIC NPaBa;
paboThl U YCIYTH; OXpaHsSEMble Pe3yJbTaTbl UHTEIUIEKTYaJIbHON AESTEIbHOCTH U IpPHU-
paBHEHHbIE K HUM CpEJICTBAa MHAMBUAyaIU3alMU (MHTEIUIEKTYyajJbHasi COOCTBEHHOCTD);
HeMmarepHalibHbIe Orara.

Cpenu 00BEKTOB rpa’kJaHCKUX MpaB Haubosee pacpOCTPAHEHBI BEIIM KaK MaTepu-
albHbIE O0OBEKTHl BHEITHETO MHUpA, CIIOCOOHBIE YIOBIETBOPATH MOTPEOHOCTAM CyObeK-
TOB IPAYKAAHCKUX MPABOOTHOILIEHUH, KOHTPOJIUPOBATHCS UMU U OBITh B UX 00JaJaHUU.
Hayka rpaxganckoro mpaBa BbIpaboTajia M MPUACPKUBACTCSI B OCHOBHOM CIIEAYIOIIEH
KJ1accu(UKaIK BeIei.

Bewu neosuscumvie u osudicumvie. K HEIBIKUMBIM BelllaM OTHOCSITCSI 3€MeENbHbBIE
YUYaCTKH, YYaCTKH HEIp U BCe, YTO MPOYHO CBSA3AHO C 3eMJICH, T.€. OOBEKTHI, IepemMe-
LIEHHE KOTOPBIX 0€3 copa3MepHOro yiiepda ux Ha3HAYCHHUI0 HEBO3MOXHO, B TOM YHCIIE
3[IaHUS, COOPYXKEHUs, OOBEKTHI He3aBepiIeHHOTo cTpouTenabcTBa (cT. 130 T'K). D10 Tak
HazbIBaeMasi HEIBIKUMOCTh MO TIPUPOJE.
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K HenBmkuMbIM BellaM 3aKOHOJATEIb OTHOCUT TAK)KE BO3YIIHBIE U MOPCKUE CY-
Jla, cylla BHYTPEHHETO IJIaBaHbsl, KOCMUYECKUE OOBEKTHI. DTO TaK Ha3bIBaeMasl HEJlBU-
KUMOCTb MO 3akoHy. OTHECeHHE 3THX OOBEKTOB K HEIBHKUMOCTHU OOYCIOBJIEHO HX
BBICOKOM CTOMMOCTBIO U HEOOXOJUMOCTBIO YCTAaHOBIEHUS Oojiee CTPOTMX MPaBWII UX
IIPaBOBOM peNIAMEHTALUH.

Oco0pIM O0OBEKTOM HEIBMKMMOCTU SBISETCS NPEANPUATHE KAaK €IMHBIM HMylle-
CTBEHHBIH KOMIUIEKC, UCTIOIb3YEMBIH ISl OCYILIECTBICHUS MPEIPUHUMATEILCKON Jes-
TeNbHOCTU. B cocTaB mpeanpusTus Kak UMyHIIECTBEHHOTO KOMILIEKCA BXOAST BCE BHUJIbI
MMYIIIECTBA, BKJIIOUAs 3eMEJbHBIC YYaCTKH, 3[IaHUS, COOpPYXKeHHs, 000pydoBaHUE, UH-
BEHTaph, ChIPbE, MPOAYKIUS, IIpaBa TpeOOBaHU, JOJITH, IpaBa Ha CPEACTBA WHAUBUIY-
anu3aluy U JApyrue UCKIIOYMTEIbHBIE NpaBa, €CIM MHOE HE IPESYyCMOTPEHO 3aKOHOM
WJIH JI0TOBOPOM.

Chenku ¢ HeIBWKUMBIM HUMYIIECTBOM MOJJIEkKAT 00sS3aTeNIbHOM rocyaapcTBEHHON
perucTpanuu B €IMHOM TocynapcTBeHHOM peectpe (3akoH PD «O rocymapcTBeHHOMN
perucTpalyy MpaB Ha HEIBWKUMOE MMYIIECTBO M cAENOK ¢ HuM» oT 21.07.1997 r
Nel22-®3). B ciydasx, npeayCMOTPEHHBIX 3aKOHOM, HapsAdy € IOCYIapCTBEHHOM pe-
THUCTpALMEel MOXET OCYIIECTBIATHCS CHELHalIbHAs perucTpainys Wik y4eT OTAEIbHBIX
BUJIOB HEJIB’KUMOTO UMYIIECTBA.

K ABI>XKHMMBIM BeliaM OTHOCSITCS BEIH, KOTOPbIE HEe ObUIH BKJIFOUEHBI B YUCIIO HEIBH-
*KUMbIX Bemel. [IpaBa Ha HUX HEOOXOJMMO PETUCTPUPOBATH TOJIBKO B CIy4asX, IPSIMO
MIPEyCMOTPEHHBIX 3aKOHOM.

Bewu, usvamule uz obopoma, ocpanuuentvlie 6 obopome, 6 obopome. K U3bAThIM U3
000poTa BelaM OTHOCATCS BEIIH, OTUYKJIEHUE WX UHOM 000pOT KOTOPBIX HE JOIMyCKa-
€TCsl 3aKOHOM (HEKOTOpbIe BUJIbI BOOPYKEHHUS, TOPOTH, apXUBHBIE MAaTEPUAIb, siAepHAs
SHEprus, HaI[MOHAJIbHbIE OMOIUOTEKH, peKU U Ap.). KoHKpeTHbIE BUIbI 00BEKTOB Ipak-
JAHCKUX TMPaB, 000POT KOTOPBIX HE JOIMYCKAETCsI, OIHKHBI OBITh MPSIMO MPEITyCMOTPEHBI
3aKOHOM.

Beuu, orpaHuueHHble B 000pOT€, MOTYT NPUHAAIEKATh TOJBKO ONPEEIIEHHBIM
CyObeKTaM IrpaKIaHCKUX MPAaBOOTHOUIEHUH JTMOO JOMYCKAIOTCS B 00OPOT IO CrelHalb-
HOMY Pa3pelIeHHIO TI0 COOOPaKEHUSIM TOCYIapCTBEHHOI 6€3011acCHOCTH, OXPAaHbI 9KOHO-
MUYECKUX MHTEPECOB IrOCyIapcTBa U T.I. (HAPKOTUYECKUE CPEACTBA, OPYKUE, CUIBHO-
JEMCTBYIOIIME SI/1bl, UTHOCTPAHHAs BaJIOTa U 1p.).

Bemm B 000poTe crOCOOHBI OTUYXAAThCA U MEPEXOAUTH OT OJHOTO JIUIA K JAPYyro-
My B NOPSJIKE YHUBEPCAIBLHOTO MPaBONpEEeMCTBa (Hacael0BaHUE, peopraHu3anus) Judo
HHBIM 00pa3oM, MOCPEICTBOM 3aKIIOUEHUS TPaXKI1aHCKO-IIPABOBBIX CIEJIOK, N3aHUs ajl-
MUHHUCTPATHUBHOTO aKTa U T.II.

Henompebnsemvie u nompebnsiemvie sewyu. K HenmorpeoOiseMbpIM OTHOCSATCS BEIIH,
KOTOpBIE B MPOLIECCE MX MCIIOJIB30BAHUS HE TEPSIOT CBOMX IOTPEOUTENIBCKUX KayecTB
(kHura, obopynoBaHHe, OJIeXka); K MOTPEOIIEMbIM — BEIlIM, KOTOPHIE B MPOIECCE HC-
MOJIb30BaHUS TEPSIIOT CBOE IMEPBOHAYAILHOE 3HAYEHHUE (MPOAYKTHI MUTAHUS, CHIPHE).
Hannas nuddepeHnnanus Beneil OoTHOCUTENBHO YCIOBHA, TOCKOJIBKY C 9KOHOMUYECKOM
TOYKHU 3peHHsl Bce Bemu norpebisiembl. Kpome Toro, pa3zaeneHue Bemieil Ha moTpeOs-
€Mbl€ M HENoTpeOisieMble UMEET 3HaUEHHE JIMILb B OTHOLIEHUU JIBUJKUMBIX BEILEH, Tak
KaK C IOpUIAMYECKON TOUKH 3pEHUS HEABMKUMOE UMYILECTBO HEMOTPEOISIEMO BCET/a.

OTnenbHbIE IOPUAWYECKHE JEMCTBHS MOTYT COBEpIIATHCS TOJIBKO B OTHOIICHUU
HenoTpebIsieMbIX Bellel (HampuMmep, MpeMETOM JIOTOBOPa apeH bl MOTYT ObITh TOJIBKO
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HernoTpeOsiembie Beln). Jpyrue ropuandeckue 1eicTBUs, HAPOTHUB, MOTYT COBEpIIATh-
Csl TOJILKO B OTHOIICHHUH TOTPEOIIEMBIX Bellel (Harmpumep, MPEAMETOM J0roBopa 3aiiMa
BBICTYNAIOT J€HBI'U, KOTOPBIE MO CBOEH MPUPOAE SABISIOTCS NOTPEOIsIEeMbIMU BEIIaMu ).
Bwmecte ¢ TeM crieayeT UMETh B BUIY, UTO IIPEIMETOM HEKOTOPBIX TPAsKIAHCKO-TIPABOBBIX
CIETIOK MOTYT OBITh KaK MOTpeOIIsieMbIe, TaK ¥ HEMOTpeOIisieMble BeIIy (JIOTOBOP KYTLIHU-
MPOJaKH, MEHBI, TAPEHUS U Ip.).

Henumvle u nedenumvle sewu. JIeTUMbIMUA Ha3bIBAIOTCS BEILM, KOTOpPbIE B pe3yiib-
TaTe UX pasjesia He MEHSIOT CBOEro MepBOHAYAIBHOTO XO3SIMCTBEHHOTO WJIM MHOTO Ha-
3Ha4eHUs (JIUTP MOJOKa, TOHHA KapTodens). HenenuMbIMu CUMTAIOTCS BEIH, KOTOPHIE
B pe3yJIbTaTe WX pasjelia yTpauuBaloT CBOE MPEKHEE Ha3HAUCHUE, TUO0 IIECHHOCTh TaKUX
Bellel 3HAUUTEIBHO CHUXaeTcs (CTyd, KHUTA). BMecte ¢ TeM ciemyer uMeTb B BUAY,
YTO B (PU3MUECKOM CMBICIE BCE BEIIM aOCOJIOTHO JENHUMBI, JaKe €CIIM 3TO MPHUBEIET
K YHUYTOXXEHUIO BEIIH.

Jlenenue Bellel Ha IEJTMMbIEC U HEIETMMbIE YUYUTBIBAETCSI, B YACTHOCTH, IIPH pa3zelie
0011e# COOCTBEHHOCTH, UCIIOITHEHUH 0053aTeNIbCTBA [0 YaCTsIM, HacJIeOBaHUH. Tak, Mpu
paszzeine o01eil COOCTBEHHOCTH COOTBETCTBYIOIIME YaCTH JIEIMMbIX BEILEH MepelatoTcs
BCEM COCOOCTBEHHUKaM, a HEIEIMMBIC — OTHOMY W3 HHX, KOTOPBIH, B CBOIO OYEpE.b,
00s13aH OyZIeT BBIIUIATUTh OCTAJILHBIM COCOOCTBEHHUKAM JICHEKHYIO0 KOMIICHCAIIHIO; THO0
BEIlb Peau3yeTcs, a BRIPYYCHHAs] CyMMa JEIUTCS MEKIY COOCTBEHHUKAMHU.

K HenmenumbIM Bemiam 3aKOH OTHOCUT U TaK Ha3bIBaEMbIE CI0JCHblE Geuju, KOTO-
pBIE€ COCTOSAT U3 PA3HOPOJHBIX BELEH, HO 00pa3yloT €IMHOE 1IEJI0E U UCIIONIB3YIOTCS 110
€IMHOMY Ha3HAuYEHUIO (CEpBU3, KOJJIEKIUS, TapHUTYD, OMOI1oTeKa, 00yBb U Jp.). Takue
BEIIH BBICTYNAIOT, KaK MIPaBUIIO, AMHBIM 0OBEKTOM OIPEICTICHHOTO 0053aTeNbCTBA, XOTS
OHU M MOTYT OBITh OTUYKICHBI 10 YacTaM. B ['pakjaHCcKOM KoJleKce yCTaHOBJIEHA Tpe-
3YMIILHUSA, YTO CIEJIKA, 3aKJIIOUYEHHAs B OTHOIICHHH CIIOKHOW BEIM, PAaCHpOCTpaHsAETCA
Ha BCE €€ COCTABHbIE YAaCTH, €CIIU NHOE HE MPETyCMOTPEHO JOTOBOPOM.

I hasnas eewysb u npunaonexcnocmo. Iloj r1aBHOI Bellbl0 MOHUMAETCS BEIlb, y4acT-
BYIOIIIasl B TPaXKJAHCKOM 000pOTE HE3aBUCUMO OT APYrux 00bekToB. [IprHaiexkHOCThIO
NpU3HAeTCs Bellb, MpeIHA3HaYeHHasl A OOCIY)KMBaHUs TIAaBHOW BEIIM U CBsI3aHHAs
C Hell o0muM HazHaueHueM ((QyTisp OT OYKOB, pama OT KapTHHbI). [J1aBHAs BEIs U MPH-
HAJUIC)KHOCTh (PU3UYECKH CYIECTBYIOT CAMOCTOSITENIBHO, COOTHOIIICHHE UX CTOMMOCTH
3HaueHus He umeeT. [IpuHaIe)kHOCTh IO O0IIEeMy MpaBUIly CJelyeT CyapOe IiIaBHOM
BEIIH, €CJIM MHOE HE MPEIYCMOTPEHO 3aKOHOM.

Hnousuoyanvrno-onpeoenenuvie u ey ¢ pooosvimu npusHaxamu. HIMBHTyaIbHO-
OTIpe/IeTICHHBIE BEIU 001aal0T TOJBKO MM MPHCYIIUMHU MPU3HAKAMU, BBIACISIONIUMUI
WX U3 MacChl OJHOPOAHBIX Belel. VX MpUHATO NeNUTh HA TPU KAaTETOPUU:

1) yHuKanbHbBIE BEUIM, T.€. €OUHCTBEHHbIE B CBOeM poje (mamsaTHUK nsaae Kome
B I. Tomcke);

2) omnuyarouecs OT MOJOOHBIX MM Bemed 0coObIMH 0003HAYECHUSMU (PYyUHBIC
yachl «Yaiika» Takoro-To roja BbIITyCKa, TAKOI'O-TO HOMEpa HapTHH);

3) BbIIEICHHBICE U3 COBOKYMHOCTH TOJOOHBIX BEIIECH COTNIAllIEHHEM CTOPOH WIIU
B TIOPSJIKE BBITIOJHEHUS aJMUHUCTPATUBHOTO aKTa (Ta30BbIA MUCTOJET, 3aperu-
CTpUpOBaHHBIN Ha UMs MBanora U. I1.).

PonoBble Bemu 061a1a10T NpU3HAKaMH, OOIIMMH JJIsl BCEX BeIled TaHHOW TPYIIIIbI,
U U3MEPSIOTCS BECOM, MEpOii, unucioM (TOHHa puca, Ba MeTpa NMpoBoioku). PogoBbie
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BEIllM, B OIMYME OT MHAUBUIYAIBHO-ONPEACIICHHBIX BEUICH, IOPUANYECKH 3aMEHUMBI.
VYTpara, kpaxka TakMX BELIEH HE MPUBOAMT K MOTEPE MPaB HA HUX KPEAUTOPOM, TaK Kak
OH YIPaBOMOYEH Ha MOJy4YeHHE OJHOPOAHBIX Bellel B 00yCIOBICHHOM KOJIMYECTBE.

1110061, npooykyusi, 00xo0si. Beny B mporiecce X UCIOJIb30BaHMS MOTYT IPUHOCUTH
JOTIOJTHUTENIbHBIE TIOCTYIUIEHHUS B BUJIE TUIOJIOB, MPOIYKLUHU, T0XO0B.

[1n0ab1 —3TO MPOAYKTHI MaTepHalIbHOTO MHpa, oOpasyoluecs B pe3ylbTare op-
TaHUYECKOTO PAa3BUTHS BEIIECH OMYHIEBICHHBIX (TIPHUIUION >KUBOTHBIX) U HEOMYIICBIICH-
HBIX (1107161 GPYKTOBBIX AepeBbeB). I1101bI MOTYT BBICTYIIATh IPEIMETOM I'PAXKIAHCKO-
IPaBOBBIX CAEIOK KaK CAMOCTOSTENIbHO, TAK M COBMECTHO C BELIaMH, OT KOTOPBIX OHU
oTAenuInCch. [IpomyKIus — 3To0 0OBEKTHI, MOTyYaeMbIe B IPOIECCE MPOU3BOACTBEHHOTO
WCTIIONB30BaHMsI BeIIU (ChIphe, MoypadpHuKaThl, 3ar0TOBKH, TOTOBBIC MPOAYKTHI H JIP.).
J1oxo[pl — 3TO JIEHEKHbIE U MHbIE MOCTYIUIEHUS (apeHIHas IiaTa, IPOLEHT OT OaHKOB-
CKHX OIleparui u T.11.).

[To oOmemy mpaBuUily TUIONBI, MPOXYKIUS, JOXOIbI MPHUHAJUIEkKAT JIUILY, UCTONb-
3yIOIIeMYy MMYIIECTBO HAa 3aKOHHOM OCHOBAaHHH, €CIIM MHOE HE MPEAyCMOTPEHO 3aKO-
HOM, UHBIMH MTPaBOBBIMH aKTaMH WJIM JOTOBOPOM (MCKJIIOUEHHUE COCTABIISIET, HAIIPUMED,
cT. 346 I'K, B COOTBETCTBHHM C KOTOPOW MPEUMYIIECTBEHHOE MPABO Ha IOJIYUYEHHE II0JI0B,
MPOAYKIIMH, JTOXO0B OT 3aJI0KEHHOTO MMYIIECTBA IMPUHAJUIEKUT COOCTBEHHUKY, a He
3anorofepxarento; cT. 299 I'K, comacHo KOTOpO#l IJI0bI, TPOIYKIMS, JOXOJAbI OT UC-
MOJIb30BaHMS UMYIIECTBA, HAXOSAIIETOCS B XO3iCTBEHHOM BEIEHUU WJIM OTIEPATUBHOM
YIPABICHUH YHUTAPHOTO MPEANPUATUS WIH YUPEKACHHS, TOCTYNAIOT B XO35UCTBEHHOE
BEJICHUE WJIM OTIEPATUBHOE YIIPABJICHHUE MIPEANPHUATHS WIH YUPEKIACHHS B TTOPSIJIKE, yCTa-
HoBiieHHOM ['K P®, unHbIMU 3aKOHAMU, HHBIMH [IPABOBBIMU AKTaMH Ui PHUOOpPETEHUS
rpaBa COOCTBEHHOCTH).

Heooywesnennvie u ooywesnenuvie sewyu. OCHOBHAs mMacca BelIeH, ydacTBYyIOIIas
B 000pOTE, OTHOCUTCS K YMCIYy HEOAYIICBICHHBIX Bemlei. K omymieBneHHBIM Belam
OTHOCSITCSl J)KUBOTHBIE (JJOMAIIHKE, OfoMallHeHHbIe). K KUBOTHBIM 00IIME HOPMEI 00
MMYIIECTBE OTHOCSTCS MOCTOMBKY, TOCKOJIBKY 3aKOHOM HJIM UHBIMU MTPAaBOBBIMHU aKTaMU
He ycTaHoBieHO nHoe. Konkperasie HopMbl ['K, mOCBsIIEHHBIE YKUBOTHBIM, COJIEPIKATCS
B ctatbax 137, 221, 241, 231.

Jlenveu. JIeHbTH — 3TO 0COOBIN 00BEKT rpakaanckux mpas. [1o cBoel mpupoae oHU
OTHOCSITCSI K POJIOBBIM, JAEIMMBIM BelaMm. MuauBuayanu3anus JeHEr JONYyCKaeTcs s
JOCTHXKCHHSI KAaKUX-JIMOO JI03BOJICHHBIX 3aKOHOM I1eJ1ei (KOJIJIEKIIMOHUPOBAHUE, UCTIONb-
30BaHME B Kaue€CTBE BEIICCTBEHHBIX JIOKA3aTEIbCTB U Ip.). byayun BceoOmmM >KBUBa-
JICHTOM, JIEHbT'U CIIOCOOHBI 3aMEHUTH COOOM MPaKTUUECKH JII000M 00BEKT IpakIaHCKOTO
npasa.

OdunmanbHON NeHeHOH enuHulel Poccun siBnsiercss pyOib. SBissch 3aKOHHBIM
IJIaTEXHBIM CPEICTBOM, OH 00s13aTelleH K IpueMy Ha Bcel Tepputopun Poccun. Mckiro-
YUTEJIBHOE MPABO BBIITyCKa HAIMYHBIX JIEHET B OOpAIEHUE U U3bATHE UX U3 O0paILCHUS
npuHauiexkuT banky Poccuu. Jlenbru BblmyckaioTcs B BHJie OaHKHOT M MoHeT. Mc-
MI0JIb30BaHUE MHOCTPAHHOW BAJIIOTHI IIPHU OCYILECTBIECHUH PACYETOB Ha Teppuropun PO
JIOIIyCKAaETCsl B CIIy4asiX, B HOPAIKE U HA YCIOBUSIX, OIIPEAECIIEHHBIX 3aKOHOM O BaJIFOTHOM
PETyJIMPOBAaHUU U BAJIIOTHOM KOHTPOIJIE.

Llennvie Oymaeu. llennas Oymara, sIBISIICH pa3HOBHIHOCTBIO BeIleH, MPEACTaBIsIeT
co00il JTOKyMEHT, yJOCTOBEPSIOIIUNA € COOJIONEHNEM YCTaHOBJIEHHON (opMbl U 00s-
3aTeJIbHBIX PEKBU3UTOB MMYILECTBEHHBIE IPABa, OCYIIECTBICHHE M Neperaya KOTOPBIX
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6e3 ero npeabsiBieHuss HeBo3MOXHBI (CT. 142 I'K). K nennsiM Gymaram 3akOH OTHOCHUT
roCyAapCTBEHHbIE OOIUTaluu, OOIUranum, BeKCelb, Y€K, JCTMO3UTHBIA U cOeperarelib-
HBII cepTu(uKat, 0aHKOBCKYIO cOeperare/bHyI0 KHUKKY Ha NIPEIbsIBUTENs], KOHOCAMEHT,
aKIMIo0, IPUBAaTU3ALMOHHBIE IIEHHbIe OyMaru, U Ipyrue JOKyMEHTHI, IpH3HaBaeMble 3a-
KOHOM LIEHHBIMU OyMaramu.

[lennble Oymaru MoryT ObITh KJIacCU(PUIMPOBAHBI IO PA3INYHBIM OCHOBAHMSIM.

1) Ilo cTenenu MHIMBUYAIU3AUH YIIPABOMOUYEHHOTO JIMIA!

® IPEIbIBUTEIBCKHUE LIEHHbIE Oymaru, T.€. JJOKyMEHTBI, COCTaBJIEHHbIE 0€3
yKa3aHHs UMEHM JIMIa, KOTOPOMY OHM BblJaroTcsi (OaHKOBCKas cOepera-
TelbHasl KHWKKA Ha mpeabaBurens). OcylecTBUTh CyObEKTHBHOE MPaBO
10 JTAHHOM IIEHHOHM OymMare MOKeT JIt000# ee mpaBOMEpHBIA 001a1aTeb;

e MMCHHBIC LICHHBIE OyMaru, KOTOpbIE COCTABISIOTCS C yKa3aHUEM KOHKPET-
HOTO YNPaBOMOYEHHOTO JHIA (BEKcelb, Y€K, cOeperarenbHblil cepTuhu-
kar). Peann3oBarh CcyOBbEKTHBHOE MPABO MO JAHHOW LIEHHOW Oymare mo-
KET TOJBKO JIUIO0, HA MUMsI KOTOPOTO BBIAAH JOKYMEHT, WJIM €T0 IMpeacTa-
BUTEINIb C HaJuIekaie o(OpMICHHBIME MOJHOMOUUSMH. Bripouem, 3akoH
npeycMaTpUBaeT BO3MOKHOCTD IEpeaadn CyObeKTUBHOTO IIPpaBa, yA0CTO-
BEPEHHOTO UMEHHOW LICHHOW OyMaroii, Apyromy JIMILy B MOPSIIKE YCTYIKH
TpeboBaHUs (LIECCHM);

® OpJIepHBIE IEHHBIE OyMaru — 3TO JOKYMEHTBI, B KOTOPBIX yKa3bIBaeTCs Iep-
BBIN Biajenel, npuoOpeTaomii CyObeKTUBHOE MTPaBO B MOMEHT COCTAaB-
JIeHUsl IeHHOM Oymaru. B 3TOoM cMmbIcie oplepHble U MMEHHBIE LIEHHBIE
Oymaru UMeIoT OIpeieJIeHHOEe CXO/ICTBO. B TO ke Bpems, B oprepHoit Oy-
Mare COIEepXKMTCS yKa3aHUE Ha TO, YTO MCHOJIHEHHUE JOJKHO OBITh MpO-
U3BEICHO JIUIlY, B Hel 00O03HaueHHOMY, JIMOO MO ero mnpukasy (opaepy)
mobomy apyromy suity. HBIME CliOBaMu, BIajesiel] OpACpHON IEHHOM
OyMaru MOXKET B YIPOIIEHHOM IOpsJIKE MepeaaTh npasa Mo Hel Jpyromy
JUIY. DTO MPOUCXOIUT MOCPEICTBOM MEPENAaTOYHON HAAMMCHU — UH0CCa-
MeHTa. [Ipu 3TOM nepeaars opAepHyIO LIEHHYI0 OymMary MO>KET He TOJIBKO
ee MepBOHAYAJILHBIN BiIasieNel, HO U BCE MOCIEAYIOIINE, T. €. KOJTUYECTBO
MH/IOCCAMEHTOB 3aKOHOM HE OTPAaHMYEHO, MOITOMY 3TH IICHHBIE Oymaru
001a/1a10T BEICOKOH 000POTOCTIOCOOHOCTBIO.

2) Ilo conepxaHui0 CyObEKTUBHBIX MpaB LIEHHbIE OyMaru JENATCS Ha JCHEXKHbIC
(eno3uTHBIN 1 cOeperaTenbHbIN cepTU(UKAT, BEKCEINb), TOBAPHBIC (MKIITUIIHBINA
cepTu(duUKar); Aarlye MpaBo y4acTBOBAaTh B YIIPaBJIECHUN aKIIMOHEPHBIM 00IIIe-
CTBOM.

3) Ilo Bpemenu oOpaiieHus LIeHHbIE Oymarud ObIBalOT KPaTKOCPOUHBIMH, CpPEIHE-
CPOUYHBIMH U JOJITOCPOYHBIMHU.

4) B 3aBHCHMOCTH OT cTaTyca CyOBbEKTOB, BHIITYCKAIOUINX [IEHHbIEC OyMaru, mocie/-
HUE JIeNATCS Ha TOCYIapCTBEHHBIE U YaCTHBIE.

Cratbs 149 I'K conepxut nonsatue «6e310KyMeHTapHas IieHHast Oymara» — 31o 6e3-
JIOKyMeHTapHas (opma pUKcalnu 1pas, 3aKpETICHHBIX UMEHHOM WIIN OpACpHOI LIEHHOH
Oymaroi, ¢ MOMOUIbIO CPEJICTB IEKTPOHHO-BBIYUCIUTENbHON TexHUKH. K Takoil ¢op-
Me (pUKcalluu MPUMEHSIOTCS MpaBUa, YCTAHOBJICHHBIE [Tl IIEHHBIX OyMar, eciii MHOe
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HE BBITEKAaeT u3 ocobeHHocTer (ukcanuu. JIumo, ocymecTBuBiee (HUKCAIUIO MpaBa
B Oe3mokymeHTapHOU (popme, 00s3aHO IO TpeOOBaHUIO OONazaresis MpaBa BHIAATh MY
JIOKYMEHT, CBUJICTEIILCTBYIOIINN O 3aKPEIJICHHOM IIpaBe.

6.2 PesynbraTtbl MHTENNEKTYANbHON OEATENLHOCTH,
paboTbl, ycnyru, HemaTepuanbsHble bnara Kak 06bLEeKThI
rpagaHCKMX rpas

K pesynpratam MHTEINIEKTyaJIbHON AECATENBHOCTH W NMPUPABHEHHBIM K HUM CpEl-
CTBaM HHJMBUIyaJIM3alMHd OTHOCSTCS IPOU3BEACHUS HAyKH, JIMTEpaTypbl, UCKyCCTBA;
MPOMBIIIIEHHBIE 00pa3iibl, OJE3HbIE MOAETH, N300PETeHHS, TOTIOJIOTMH HHTETPATIbHBIX
MHUKpPOCXeM, 0a3bl JTaHHBIX, CEIEKIIUOHHBIE IOCTHKECHHUS, TOBAPHbBIC 3HAKH, 3HAKU 00CTy-
KUBaHUsI, KOMMEpUYeCKUe 0003HAaUYEHUs U T. II.

Pe3ynbprarhl MHTEIUIEKTYaIbHOM AESITETbHOCTH CTAHOBATCS O0bEKTaMU IPaskJaHCKUX
MIPABOOTHOIICHUN JIUIIb TOTZA, KOTZa OHHM OOJIEKaloTCA B KaKylO-JIMOO OOBEKTUBHYIO
(bopmy, 00ecrieunBaIOIIy0 UX BOCIPUATHE IPYTHUMH JIOAbMH (PYKOIIUCH, HOTHAS 3aIUCh,
YyepTexk, cxema u T.1I1.).

PesynbraTel MHTEIIEKTYyalIbHOM JEATENBHOCTH M IPUPABHEHHBIE K HUM CPENCTBA
MHAMBUAYAIU3allMd HE MOTYT OTUYKJIaThCsl MJIM MHBIM 00pa3oM NEPEXOIUTh OT OJHOrO
auna K 1pyroMmy. B To ke Bpewms, mpaBa Ha Takue pe3yJbTaTbl U CPEACTBA, & TAKKE Ma-
TepHUalbHble HOCUTEIH, B KOTOPBIX OTPaKEHbI COOTBETCTBYIOIINE PE3YJIbTAThl WA CPE-
CTBA, MOTYT OTYY)KJIaThCsl MJIM HHBIM CIIOCOOOM NEPEXOIUTh OT OIHOTO JIMIA K IPyTOMY
B Cllydasix U B mopsjke, npexycmorpeHHbix 'K P® (Hanpumep, mocpencTBoM 3akiiro-
YEeHMsI IOroBopa 00 OTUYKJEHUH HCKIIOYUTEIBLHOTO IpaBa; JULIEH3MOHHOIO JI0r0BOpa;
CYONUIICH3MOHHOTO JI0rOBOpA; MPUHYIUTENbHOM JIMLIEH3UU; B TIOPSAKE YHUBEPCAIBHOTO
MPaBOMPEEMCTBA; MPU 0OpallleHNH B3bICKAHUS Ha UMYIIECTBO MpaBooOIagaTess).

XapakTepHbIM HPU3HAKOM pe3yibmama pabomsl Kak 0OBbEKTa TPaXJaHCKHUX IpaB
SBJISIETCA TO, YTO OH TapaHTUPOBAHHO MOXET OBITH JIOCTHTHYT JIOOBIM JIMIIOM, 00-
Ja/laloluM HEOOXOIMMBIMM 3HAHUSMM, YMEHUSMH, KBaIu(UKanued u T.m. Pesymsrar
paboThl HE UMEET YepT YHUKaJIbHOCTH, HOBU3HBI, HEIIOBTOPUMOCTH — BCE TO, YTO MpPHU-
Cylle pe3yapTaTaM TBOPUECKOH JedaTeabHOCTU. PesynabpraT paboThl Beerna JOKEH UMETh
OBEUICCTBICHHYIO (OpMY, T. €. OBITh MAaTEpPHAIM30BAHHBIM B CO3AaHHBIX, OTPEMOHTHUPO-
BaHHBIX M T.II. Bemax. VIHbIMM cj0BaMH, OH JOJKEH 00Ja7aTh CIOCOOHOCTBIO OT/EINE-
HUS OT CaMMX JEMCTBUI JIUIIA, BHITOJIHSIOLIETO paboTy, OBITH OCS3a€MBIM U CIIOCOOHBIM
K Iepezade JIMILY, A1 KOTOPOTO BBIMONHAJIACH padoTa.

Venyea — nevictBus cyObeKTa Ipa)KIaHCKHX MPAaBOOTHOIIEHUH, KOTOpbIE JIUOO BO-
o0I1le HE 3aBEepIIAIOTCS KaKUM-JIMOO ONpeNeIeHHBIM Pe3yJIbTaToM, a COAEpKaT MoJIe3-
HbIA 3QdexT B camux cebe, TMOO MMEIOT TaKOW Pe3yNbTaT, KOTOPHIM HE BOILIOMIACTCS
B oBeulecTBieHHOW (opme. [Ipumepom yciayr mepBoro Bua SIBISETCA JEATEIbHOCTH
KOHCYJIBTallHOHHOT'0, ITPOCBETUTENIBCKOTO, Pa3BIIEKATEIbHOIO Xapakrepa. s gaHHoro
pola yciIyr XapakTepHO TO, YTO C UX MOMOIIBI0 YeJIOBEYECKUEe MOTPEOHOCTH YIOBIE-
TBOPAIOTCA B IPOLIECCE caMOM JieATesnbHOCTH ycayrogarens. K ycimyram Broporo Buja
OTHOCSITCSI MEIULIUHCKUE, ayJUTOPCKHE, BETEPUHAPHBIE, TYPUCTCKUE U T. II. YCIYTU. JTH
yCIyTH MOTYT UMEThb pe3yabrar (u3jeueHue OOJIbHOTO), KOTOPBIM, OIHAKO, HE HMEEeT
OBEIIECTBICHHOIO PE3YJIbTaTa.
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VYenyru, oka3piBaeMble CyObEKTaMU IPaskJaHCKOTO MIPaBa, pa3IuyHbl IO CBOEMY CO-
JIepKaHUIO, B CBSI3U C Ye€M MOTYT OBbITh MOJpa3/eieHbl Ha (pakTHueckue (XpaHEeHHE),
IOpUanYecKue (MopyYeHue), KOMIUICKCHBIE (areHTHPOBAHUE).

B kauecTBe 00beKTa rpa’kJaHCKUX MPaB MOTYT BBICTYIIaTh HemMamepuaibHvle baaza,
MIPUMEPHBIN NepedeHb KOTOpbIX conepxkutces B ¢T. 150 'K P®: xu3ub, 310p0oBbe, 10CTO-
WHCTBO, JINYHAsI HEIPUKOCHOBEHHOCTD, Ye€CTh, JOOpOE UM, eJI0Bas penyTalus, JUIHas
U ceMeiiHas TailHa, IpaBO CBOOOIHOTO MEpPEABMKEHUS W Ap. YKa3aHHbIe Onara xapak-
TEPU3YIOTCSI BHEIKOHOMUUECKUM COAECPKAHUEM; HEPA3PhIBHOM CBA3BIO C JTMYHOCTBIO UX
HOCHTEJIS; HAIIPaBJIEHHOCThIO HA 00€CIIeUeHNE CYII€CTBOBAHUS JTMUYHOCTH.

Hemarepuanbhple Onara 3amuimatorcss B oOmieM mnopsake. OnHako 3aKOHOM WM
CYLIECTBOM CaMHMX HeMaTepUalbHBIX OJar MOXKET O0OyCIIOBIMBATHCS crieluprKa mpume-
HEHHs TOTO WJIM MHOTO crioco0a 3ammTel. Hampumep, Takue Mepsbl 3alIUThl KaK MPUCYK-
JIEHUE K UCIIOJHEHUIO B HATYpe, BO3MEILEHUE YOBITKOB, yIJIaTa HEYCTOMKHU JUIsl 3aILUThI
MaTepHaJIbHBIX Oar He MPUEMJIEMBI, YTO 00YCIIOBIEHO IPUPOJON HEMaTepraIbHbIX OJar.
OmnpenenenHoit ceruukoil 001aaeT 3amuTa TaKHX HeMaTepHAIbHBIX O1ar, Kak 4ecTb,
JIOCTOMHCTBO, JIeJIOBasi pemyTalus, n300pakeHrne rpaxaaHuHa.

OcHoBaHUEM ISl 3alTUTHl YECTH, JOCTOMHCTBA, JIEJIOBOM PEMyTallH CITY>KUT OIHO-
BPEMEHHOE HAJIMYME CIEAYIOIUX YCIOBUI: HECOOTBETCTBUE AECUCTBUTEIBHOCTHU CBEJIE-
HU; OpPOYaNTNii XapaKkTep CBEICHUH; (aKT pacpOCTpaHECHUs CBEJACHUM; pacipocTpa-
HEHUE CBEJACHUN TPETHUM JIUIIOM.

CyObexkTamMu mpaBa Ha 3allIUTy BBICTYINAIOT TpaxkaaHe u opuandeckue iuma. Oo6s-
3aHHBIMH JIMIIAMU SIBIISIOTCS JIMLA, PACTIPOCTPAHUBIINE HE COOTBETCTBYIOLINE ACHCTBU-
TENBHOCTU CBEJIEHUS, IOPOYALINE YECTh, JOCTOMHCTBO, AEJIOBYI0 penyTanuto. I[loctpa-
JlaBIIee JUIO JOJDKHO J0Ka3aTh (PakT pacpOCTPAHEHUs CBEACHUNM U UX IOopoYallui xa-
pakrep. JInio, K KOTOpOMy HpPEIbSIBIEHO TpeOOBaHUE, JODKHO J10Ka3aTh COOTBETCTBUE
JEICTBUTEILHOCTH PACIIPOCTPAHEHHBIX CBEACHUN. ECIi HEBO3MOXKHO YCTaHOBUTD JIMIIO,
pacnpocCTpaHUBIIEe CBECHUS, MOCTPAJABIIN BIIpaBe 0OPAaTUTHCS B CYII C 3asBICHUEM
O IPU3HAHUM TAaKUX CBEIEHUN HE COOTBETCTBYIOLUIMMM JEHCTBUTEIBHOCTH B HOPSIKE
0co00ro Mpon3BO/ICTBA.

N3o0pakenne rpaxxaaHuHa — ero o0pa3, 3aleyaT/ieHHbIH B KaKOW-THO0 OOBEKTHB-
HOM ¢opme (dororpadus, Bugeosanucs). C Mo3uLnu JeHCTBYIOLIETO0 3aKOHOIATebCTBA
HapyIlIeHUEM MpU3HaeTCs TI000e HCIONb30BaHne N300pakeHus TpakJaHuHa 0e3 ero co-
IJIacHs, 32 UCKIIIOYCHHEM CITy4aeB MCIOJIB30BAHUS M300paKEHUS TpakJaHUHA: B TOCY-
JApCTBEHHBIX, OOIIECTBEHHBIX M MHBIX IMyOINYHBIX UHTEPECaX; MOIy4eHHOE MPH ChEeM-
K€, IPOBOJIUMOM B MeCTaX, OTKPBITBIX Ul CBOOOJHOTO MOCELIECHUS WM Ha MyOIUYHBIX
MEPOIPUATHUSIX, €CITU TaKoe N300pakeHUE HE SBIISETCS OCHOBHBIM OOBEKTOM HCIIOJIb30-
BaHUS; MOJIyY€HHOE B pe3ysbTaTe MO3UpPOBaHMs I'paXkIaHWHA 3a TUIaTYy.



56

JNekumna 6. O6BbEKTLI rpaXaaHCKUX Npas

3)

4)
5)
6)

7)
8)

HepeqncnnTe 0OBEKTEI I'paXaAaHCKUX ITPaB.

[To kakuM KpuUTepUsSM KIacCUPUIMPYIOTCS BELM KaK OOBEKTHI IPAXKAAHCKUX
npas?

B uyem 3axiodaeTcst 0COOEHHOCTH MPEANPUATHA Kak 00bEKTa IpakJaHCKUX
npas?

HazoBure kBanmuduuupyromnme npu3Haky IeHHOW Oymaru.
Yro Takoe Oe3oKyMeHTapHas LeHHas Oymara?

Kakue pe3ynprarel HHTEIUIEKTYalIbHOM A€ATEIbHOCTH MOTYT BBICTYIIaTh B Kaue-
CTBE 00OBEKTOB IpakJaHCKUX MpaB?

B uem cocrout oTiMumMe yciyru oT pesyisrara paboTbi?

B 1eM cocTonT 0cOOEHHOCTH HEMATEPUANIBHBIX OJar Kak 00bEKTOB I'PaskJaHCKUX
npas?



Nexkuna 7

COEJIKA

1) Ionamue u npusnaxu coenxku
2) Buowl coenok
3) Dopma coenox

4) Heoeticmsumenvnocms cOenox u ee nocie0Cmeus

7.1 TloHATUE 1 NPU3HAKU COENKMN

Coenkamu Ha3vbl8AOMCsL OClUCmEUst 2paNCOaH U IOPUOUYECKUX TUY, HA-
npasieHnvle Ha B03HUKHOBEHUE, UMeHeHUue UNU NpeKpawjeHue 2pasic-
OaucKux npas u oos3aHHOCMel.

Takum 00pa3om, caenka — 3To IpUIMUEcKuil (aKT, HA OCHOBaHUHM KOTOPOTO BO3HU-
KaIOT, U3MEHSIOTCS MJIM NPEeKpalaloTcs TpakIaHCKue MpaBa U o0s3aHHOCTH. [Ipu sTOM
CHIEJKOM sBIsieTCs HE JI000W I0pUANYECKUil (aKT, a TOJIBKO IOPUANYECKOE JeHCTBHE.
B yxa3zaHHOM KayecTBe cCJelIKa IPOTHBOIIOCTABIAETCS COOBITUSAM KaK FOPUIUYECKUM
(akram.

OnHako He KaxI0€ I0pUANYEcKoe JAeiicTBUE sBiseTcs caenkoi. Crenka — 3To Bee-
IJa MPaBOMEPHOE IOPUIHUECKOE AEHCTBHE, COOTBETCTBYIOIEE TPEOOBAHUAM 3aKOHA MU
UHBIX IIPABOBBIX aKTOB. IIpu 3TOM HE KaXk1oe IPaBOMEPHOE ACUCTBHE €CTh CHEJKa.
Cnenkamu BISIOTCS JIMIIb T€ U3 HUX, KOTOPBIE HAIPABJICHBI HA CO3JJaHUE ONPEICIICH-
HBIX [IPaBOBBIX IOCIEACTBUMN (IIPaBOBOIo pe3ynbTara). Tak, JIMIo, cracarollee rocyaap-
CTBEHHOE MMYIIECTBO OT I0Kapa, COBEPIIAET IIPAaBOMEPHOE JCHCTBUE, HO HE C LCNIBIO
IPUYMHUTH ce0e Bpe[ U, Kak CIEeICTBHE, CO3/1aTh IIPABO HA BO3MEIeHUe 3Toro Bpena. He
HaIlpaBJICHO Ha CO3J]aHUE MPABOBBIX MOCIEICTBUN U MPOTUBOIPABHOE AeicTBue. JIuio,
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MPUYUHSIOLIEE BPE JUYHOCTH WM UMYLIECTBY JAPYTOro JIMA, COBEPILIAET IEHCTBUS, HO
OHM HE HAIpPAaBJICHbI HA CO3JaHHUE MPABOBBIX MOCJIEICTBUN 110 BO3MEILEHUIO BPENa; MpHU-
YMHUBLIMHA Bpe JIeJIaeT 3T0 HE JUIs TOro, YTOObI BO3HUKIIO 00sI3aTeIbCTBO BO3MEIIIEHUS
BpEla, T. €. TO MOCJIEICTBUE, KOTOPOE 3aKOH CBSI3BIBAET C 3TUM JICHCTBUEM.

Pesynbrar, paau KOTOPOTO COBEpINACTCS CHETKA, JOJDKEH OBITh MPAaBOBBIM. BubI
MIPaBOBBIX PE3YJIBTATOB MHOIOOOpa3Hbl: NIepeaya UMYyIIECTBa B COOCTBEHHOCTb, apeHY,
BBINIOJIHEHHE paboThl, OKa3aHUE YCIyTH U T. 1. [[eficTBue, He mpecienyroliee NpaBoBoro
pe3yInbTara, He SIBJISETCS CICJIKON, a OTHOCUTCS K TaK Ha3bIBAa€MbIM MOPAJIbHO-OBITOBBIM
COIVIALIICHUsIM (HalpUMep, JOTOBOPUIIUCH CXOAMUTh B Te€aTp, B Mara3uH, Ha KOHLIEPT).

IIpaBoBOI1 pe3ynbTar CACIKH, KaK IIPABUIIO, COOTBETCTBYET IIPABOBOM LIEIHU CIEIKHA —
CYOBEKTHBHO JKEJIAeMBIH JUISI €€ YYaCTHHKOB pe3yJbTaT, KOTOPHIH TOJKEH HACTYHHUTh
II0CJIE COBEPLICHUS CHCJIKM M €€ HCIOIHEHUs. BMecte ¢ TeM IpaBoBas LENb CHEIKH
BCEra NPeIecTBYET IPAaBOBOMY PE3yJIbTaTy, YTO UCKIIIOYAET MOJIHOE OTOXKIAECTBICHUE
9TUX NOHATHH. [IpaBOBOM pe3ynbTaT MHOIA MOXKET HE COBMAJATh C MPABOBOW LIEJIBIO.
Hanpumep, npu nokynke BEIIM y HE3aKOHHOTO BiaJeiblia PAaBOBOM PE3YJIbTAaT MOMKET
OTJINYATHCS OT MPABOBOM LENU CICIKU: NMPaBO COOCTBEHHOCTH B OTCYTCTBHE IPABOBOTO
OCHOBaHHUSl Ha paCHOpsHKEHHE BEIIM HEe BO3HUKAET y IpuoOperatens (MpaBoBOM pe-
3yJbTaT), HECMOTPS Ha JKeJIaHUE MOKYIaTessl IPUOOPEeCTH B COOCTBEHHOCTh UMYIIECTBO
(ipaBoOBast 11ETh).

B cBoto ouepenp, IpaBoOBYIO 1eNb CIEAYET OTINYaTh OT MOTHBA, KOTO-
pBIi MOOYKAAaeT U0 COBEPIIUTH cAenKy. OH, KaK MpaBuiio, HE UMEET
MIPABOBOTO 3HAUEHUS U HE BIUSAET HA IEHCTBUTEIBHOCTD CICIKH.

Hanpumep, MOTHBOM B pHOOpETEHUH BeLH (IIOAAapKa) CTall JeHb POXICHUS JpyTa.
OpHako Jpyr Ha J€Hb POXKIACHMS HE MpUIJIAcUIl NprodperaTens nogapka. B nmonodHoi
CUTyallMM OIIMOOYHOCTh MOTHBA HE MOXKET MOBIHATH HA JEUCTBUTENBHOCTH CHEIKHU
KYTUIU-TIPOAAXKH.

Cnenka —3T0 Bcerga BOJEBOM akT, O3HAYAIOUIMM HaJIWYHME Yy JIMLA ONPEIEIIEHHOIO
YPOBHsI CO3HAHUS U BOJIM, KOTOPBIE ITO3BOJISIOT €My OTIaBaTh OTYET B CBOMX JIEHUCTBHSX
" pyKoBOAUTh MMH. CyIHOCTH CHIEIKH KaK JACHCTBUS COCTABIISIIOT BOJISI U BOJIEU3BSB-
neHue. Boist —3To BHyTpeHHEe HaMEPEHUE JIMIA COBEPIINTD cAelKy. I1oka Boms numom
HE H3bSBIICHA, OCTACTCS HEU3BECTHBIM €0 HAMEPEHHME COBEPLIUTH CHEIKY. M3bsaBieH-
Has (BbIpa)k€HHAas) BOJIA HA3bIBAE€TCsl BOJIEU3bsBICHUEM. Ha eHCTBUTENBHOCTD CHENKU
CaMbIM HEIMOCPEICTBEHHBIM 00pa30M BIUSET COBIMAJCHUE (€AMHCTBO) BOJM U BOJCU3b-
SIBJIICHHUS.
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7.2 Bnabl coenok

I'pak1aHCKO-TTPABOBBIE CIEIKH MOTYT OBITh KJIACCH(PUIIMPOBAHBI 110 Pa3IMYHBIM OC-
HOBAHMUSM.

B 3aBHCMMOCTH OT KOJMYECTBA Y4acTBYIOIIMX B HMX CTOPOH CIEJIKH MOIPA3IEsi-
I0TC HA 0OHOCMOPOHHUE N 08YX- WU MHO20CmOpoHHue. IIpu 3TOM MOHSITHE CTOPOHBI
B CJ/IEJIKE HE CJIEyeT CMELIMBATh C IIOHATUEM y4JacTHUKa caenku. Hanpumep, B norosope
KYIUIM-IIPO/IaYKU BCET/Ia IBE€ CTOPOHBI (IIPOAABELl M MOKYIIATellb), B TO BpeMs KaK YHCIIO
YYaCTHUKOB (M Ha CTOPOHE MPOAABLA, U HA CTOPOHE MOKYyIaTes) MOXKET ObITh ropasio
Oosnblie.

ONHOCTOPOHHHUMU HAa3bIBAIOTCSI CHENKH, JUISI COBEPLIECHHUS KOTOPBIX HEO0OXOTUMO
U JIOCTaTOYHO BOJICU3BSBICHUS ONHOM CTOPOHBI U €€ OIHOM JOCTAaTOYHO sl HACTYyII-
JIEHUsI NIPENYCMOTPEHHBIX 3aKOHOM IIPAaBOBBIX IOCIEACTBHH (HalpuUMeEp, COCTABIEHUE
3aBelIaHus, BblJlaya JOBEPEHHOCTH, odepTa, BbAa4a OAHKOBCKOM rapaHTHU, OJHOCTO-
POHHHUI OTKa3 OT JI0r0BOpa, KOTJa TaKOM JOIyCKaeTCsl 3aKOHOM, IIPUHITHE HAaCJIEACTBa,
OTKa3 OT HacleACTBa, MyOnuyHoe oOellaHrue Harpajabl, OObsBICHHE O MYOJIUYHOM KOH-
Kypce u z1p.). HekoTopble 0HOCTOPOHHHE CAEIKU CaMU 10 cebe BIEKYT IPaBOBbIE I10-
ciencrus. Tak, BbIaya JOBEPEHHOCTH MIOPOKIAAET MIPaBO JIMLA, KOTOPOMY OHa BblJIaHa,
BBICTYIIaTh OT UMEHM JIMIIA, €€ BbIABILIETO. [pyrue 0qHOCTOPOHHUE CAEIKH MOPOKIAIOT
MIPAaBOBBIE TIOCIIEACTBHS JHIIB OYTydHd 3J€MEHTOM FOPUANYECKOTO cocTaBa. Tak, cocTas-
JIEHHE 3aBELIaHMsI caMo Mo ceOe HUKAKUX MPaB U 00s13aHHOCTEN HU Y KOTO HE TIOPOXK/IAeT.
[TpaBoBbIE OCIIEACTBYS HACTYIIAT JIMILIL C MOMEHTA CMEPTHU 3aBEILATEIIS.

JIByX- 1 MHOTOCTOPOHHUMH Ha3bIBAIOTCS CICIKH, JUII COBEPLICHUSI KOTOPHIX HE00-
XOJIUMO BOJIEU3bSBIIECHUE JIByX U Oosiee CTOPOH. Takue clIeIKd UMEHYIOTCS JJOTOBOPaMHU.
Bosnst cTopoH B JByX- MJIM MHOTOCTOPOHHEH cliefike 10/KHa ObITh BeTpeuHoil. Hampu-
Mep, ClIeJIKa MOXKET ObITh 3aKIIIOUEHA, €CIIM OJJHa CTOPOHA JKEJIAeT MOJIb30BaThCsl BELIbIO,
a pyras — MMeeT HaMepEeHHE CllaBaTh BElllb BO BPEMEHHOE BIIaJICHUE U MOJIb30BAHHUE.

B 3aBucHMMOCTH OT HalIM4usl BCTPEYHOIO MPEAOCTABICHUS CHENIKHU IEIATCS HA 603-
Me30Hble U De3803Me30Hble.

Bo3mesnHoit Ha3pIBaeTcs Ceiika, B KOTOPOW OOSI3aHHOCTHU OJHOM CTOPOHBI COBEp-
IIUTh ONPENIETIEHHOE IEHCTBUE COOTBETCTBYET BCTPEUHASl 00SI3aHHOCTD APYTOil CTOPOHBI.
Hanpumep, B 1oroBope Kymiu-poJaxu 00sS3aHHOCTH MPOAABLA MEpeaaTh Bellb COOT-
BETCTBYET 0053aHHOCTh MOKYIIATENsl YIUIATUTh 00YCIIOBIEHHYIO JOTOBOPOM IIEHY.

be3Bo3me3qHOM cuuTaeTcs cAeNKa, B KOTOPOW MMYIIIECTBEHHOE ITPEIOCTaBIIeHUE (Tie-
penada MMYIIECTBa, BBIOJHEHUE pabOThl, OKAa3aHUE YCIYT'H) MPOU3BOJUTCS TOJIBKO OJI-
HOM CTOpPOHOM 0€3 MOJyuyeHUs] UMYIECTBEHHOIO BO3MEILEHUS OT APYTOi CTOPOHBI.

Bo3me3nHoCTh nitn 6€3B03ME3HOCTh CENIOK MOXKET ObITh ITPEoIpeiesieHa X Ipu-
ponoii. Tak, o cBOel NPHUPOJE BO3ME3IHBIMU SIBISIOTCA TAKUE CHEIKH, KaK KyIUIi-
mponaxa, MeHa, apeHaa u Ip., a 0e3B03ME3IHBIMU — JOTOBOPHI JapeHHs U 0e3BO3ME3/I-
HOTO TOJIb30BaHMsI UMYIllecTBOM. Bo3Me3IHOCTh uiau 0€3BO3ME3IHOCTh JPYIHX CHIEIO0K
MOJKET OBITh IPEIYCMOTPEHA 3aKOHOM WJIM COINIallIeHHEeM CTOPOH. Tak, JOroBOpHI OPY-
YEeHHUs, XPAaHEHUsS] MOT'YT OBbITh B 3aBUCHUMOCTHU OT JJOTOBOPEHHOCTH CTOPOH KaK BO3ME3/I-
HBIMH, TaK U 6€3BO3ME3THBIMHU.

B 3aBHCHMOCTH OT MOMEHTA 3aKJIIOUEHHUS CIEJIOK OHU MOTYT OBITh KOHCEHCYalbHbIMU
U peanbHbIMU.

KoHceHcyanbHOM sIBAsIETCS clelKa, sl COBEPIIEHUs] KOTOPOil JOCTaTOYHO coIvia-
LIEHHsI CTOPOH TI0 BCEM €€ CYIIECTBEHHBIM YCIOBUSM U OOJIEUEHHE ATOTO COIVIAIICHUS
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B TpeOyeMyto 3akoHOM ¢opMmy. Tak, Il BOSHUKHOBEHUS CHEJIKH KYIJIU-TIPOJAKU He
TpeOyeTcs nmepegada UMyIIECTBa MOKYMATeNo U yIjlaTta JeHer MpoAaBIly. DTU JeHCTBUS
KOHTPareHThl COBEPILIAIOT B MOPSAKE UCIOIHEHUS JaHHOTO JI0T0BOpa.

PeanbHast cienka, B OTJIMYKME OT KOHCEHCYaJIbHOM, HE OTPaHMYUBACTCS TOJIBKO CO-
IJIalllEHUEM CTOPOH. 3€Ch HEOOXOAUMBIM 31€MEHTOM (OPMUPOBAHUS CICIIKH SBISETCS
COBEpLICHHE CTOPOHAMHU JECHCTBH MO Nepefade onpeneiacHHon Bemu. Hanpumep, mis
3aKJIIOUEHHs JOTOBOpa 3aiiMa HEJAOCTaTOYHO, YTOOBI CTOPOHBI JIOTOBOPUIIUCH O CyMMeE
3aiiMa, BpEMEHH Tepeslaudl ACHer JOJKHUKY U MOMEHTE BO3Bpara cyMMsl 3aiima. HeoO-
XOJIUMO, YTOOBI 3aiiMO/IaBELl PEAILHO MEPEal 3a€MIIUKY OTOBOPEHHYIO IEHEKHYIO CyM-
My. Jlo Tex mop moka Takas mepejada He COCTOsIach, JOrOBOpa 3aiiMa HET, a €CTh JIMIIb
COIVIALLIEHUE OTHOCUTENIBHO 3aKJIFOUEHHsI IaHHOTO J0r0BOpa B OyayIleM.

ITo Tomy, cTaBUTCA M JEHCTBUTEIBHOCTb CHAECJIKH B 3aBUCMMOCTb OT HaJM4Us WIH
OTCYTCTBHSI €€ IIPAaBOBOI'O OCHOBAHUS, PA3INYAIOT KAy3dalbHble U aOCmMpaKmubie CACIKU.

AOCTpaKTHBIMHU Ha3bIBAIOTCS CENIKH, HE UMEIOIINE B YUCJIE KOHCTUTYTUBHBIX IpU-
3HAKOB OMMrkaiiled mpaBOBOM LIeTU OJHOM U3 ee cTopoH. Hampumep, paccmMoTpuMm J0-
roBOp ycTynku TpeboBanus (ueccun). [1o atomy noroBopy BuiHa OrbKaiiiasi mpaBoBast
L[eJ1b JIMILb OHOTO U3 €r0 YYaCTHUKOB — LIECCUOHApHs. DTa 1ielib — NPUOOPECTH oIpeie-
JeHHOe TpeOoBaHue, IpuHaIexkalee neaeHTy. Kakosa e npaBoBas 1ellb LIeJIeHTa — He
u3BectHO. CienoBaTenbHO, 3TO MOXKET ObITh JH00as HE MPOTUBOpeYalasl 3aKOHY Lellb.
Tak, 1eeHT MOXeT CBA3aTh ILIECCHOHAPHS OOS3aHHOCTBIO YIUIATHTh JICHBIH, MepenaTh
Bellb, BHIIOJIHUTH paboTy U T. 1. Bo Bcex cityyasx npupona 10roBopa He U3MEHUTCS —
OH OCTAHETCS I0rOBOPOM IieccHH. JloroBop 1eccuu, TakuM o0pa3oM, — 3TO aOCTPAKTHBII
JIOTOBOD.

Kay3anpHbIMM (MaTepuaibHbIMU) Ha3bIBAIOTCSI CAEIKHU, JEMCTBUTEIBHOCTD KOTOPBIX
3aBHCHUT OT IPAaBOBOI 1ieJiM (IIPAaBOBOTO OCHOBAHUS) €€ yYacTHHUKOB. Tak, Omrpkaiiias
IpaBoBas LeJb MPOAABIIA [0 JOTOBOPY KYIUTU-TPOJAXH — CBSI3aTh MOKYyMaTesis 00s3aH-
HOCTBIO YIJIATUTh JIEHbIW, a ONvpKaiiiias mpaBoBast Liejb OKYIaTessl — CBA3aTh IPO/JaB-
11a 00513aHHOCTBIO MEPEAATh Belllb.

B 3aBuCHMMOCTH OT OIpPEIENIEHHOCTH OOCTOSTEIbCTBA, OT KOTOPOTO 3aBUCUT Ha-
CTyIUIEHHE U (WJIM) IpEeKpalleHue IpaB U 00A3aHHOCTEN CTOPOH, PA3IUYAIOT 0ObIYHbIE
U YCl06Hble CLIENKU.

VYCII0BHBIE CAEIIKU — 3TO CIEIKH, BOSHUKHOBEHUE WM MPEKPALEHUE KOTOPBIX CTa-
BUTCS B 3aBUCUMOCTH OT ONPEAeNIEHHBIX 00CTOATENbCTB, HACTYIIJICHHE KOTOPBIX B OyIy-
IIEM XapaKTepU3yeTcsi HeONpeneIeHHOCTh0. Takue 00CcToATeNIbCTBA UMEHYIOTCS YCIIO-
BusiMH. CIienka He CUUTAETCs YCIIOBHOM, €CIIM yKa3aHHOE 0OCTOSTENbCTBO YK€ HACTYIH-
JIO K MOMEHTY €€ COBEpILIEHHS WM U3BECTHO, YTO OHO HAacTynuT. Kpome Toro, ycioBue
JIOJDKHO OTBEYaTh MPU3HAKY PEalbHON JOCTUKUMOCTH.

Caenka MoXeT ObITh COBEpILEHA MO/ OTJararelbHbIM HJIM OTMEHHUTEIbHBIM YCIIO-
BueM. Crenka cuyMTaeTcsl COBEPILIEHHOW IOl OTIararelbHbIM YCIIOBUEM, €CIIU CTOPO-
Hbl NOCTAaBUJIM BOSHUKHOBEHUE IIpaB M OOSI3aHHOCTEH B 3aBUCUMOCTb OT HACTYILJICHUS
yCIIOBUS, OTHOCUTEIBHO KOTOPOTO HE M3BECTHO, HACTYNHUT OHO WM HeT. IIpaBa u 064-
3aHHOCTH CTOPOH TaKOM CAEJIKHA BO3HHUKAIOT HE C MOMEHTA €€ COBEPILEHHUs, a C MOMEHTa
HACTYIJIEHUs1 ycIOBUsA. BO3HUKHOBEHHE MpaB U 00s3aHHOCTEH Kak Obl OTKJIaJbIBACTCS
10 HacTymieHus ycnosus. Hanpumep, MBanos 00s3yercs nponats [leTpoBy Benocurnen,
€CJIM €My YZacTCsl KyIUTh MOTOLUKI. /JJo MOMEHTa HacTymIeHUs yCI0BUS (IOKYIIKH MO-
TolMKIIa) y VIBaHOBa HEe BO3HMKAET 00S3aHHOCTH IepenaTh B coOCTBEHHOCTH IleTpoBa
Besiocurnies], a y IlerpoBa He BO3HHMKAeT 00S13aHHOCTD OIUIATUTH MOKYTIKY.
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B nepuon ¢ MOMEHTa 3aKIIOYEHHS CHEIKU A0 HACTYIUICHUS OTJIAraTelbHOIO yCIIO-
BHsI CTOPOHBI COCTOSIT B ITPaBOBOM CBSA3H, ITOCKOJBKY HE JOIYCKAETCsSl MPOU3BOJIIBHOIO
OTCTYIUIEHUsS] OT COIVIALIEHUS U COBEPIUEHMs YCIOBHO OOs3aHHBIM JIMLIOM JE€HCTBUH,
CO3JIaI0IMX HEBO3MO)KHOCTh HACTYIUICHUSI YCIIOBHSI.

ITpu oTMEHHUTENBHOM YCIOBUHU IIPaBa U 00A3aHHOCTU CTOPOH BO3HUKAIOT C MOMEHTA
COBEpLICHHUS CIIEJIKH, HO NMPEKPAILAIOTCS ¢ HacTymieHueM yciosus. Hampumep, MiBanoB
npenoctaBwil 11eTpoBy NHaHMHO CPOKOM Ha 6 MECSILEB, €CJIM B TEUEHUE ITOIO BPEMEHU
HE BO3BPAaTUTCS U3 KOMAaHJUPOBKU €ro ChIH-NHaHMCT. [IpaBa u 00d3aHHOCTH B JaHHOM
ClIly4ae BO3HHUKAKOT C MOMEHTA COBEPIICHHS CIEIKH U MOTYT IIPEKPATUTHCS C MOMEHTa
BO3BpAILEHUS CbIHA, TO €CTh C HACTYIUICHHUEM YCIIOBHS.

B nensax oxpassl y4acTHHKOB ycioBHOM caenku cT. 157 I'K P® nmpenycmarpusaer,
YTO €CJIM HACTYIICHUIO YCIIOBHSI HEJOOPOCOBECTHO BOCIPEMATCTBOBANIA CTOPOHA, KOTO-
PO HACTYIUIEHHE YCIIOBHsI HEBBITOJHO, TO YCIOBHE IIPU3HAETCA HACTYNUBLIMM, a €CIIU
HACTYTIJICHUIO YCJIOBUS HEOOPOCOBECTHO COJCHCTBOBANIA CTOPOHA, KOTOPOIl HacTyIIe-
HHUE YCIIOBUS BBITOJHO, TO YCJIOBHUE IIPU3HACTCS HEHACTYIMBIINM.

OT ycl0BHOM CIENKH OTIIMYAETCsl 0ObIYHAs CENIKa, B KOTOPOI BOZHUKHOBEHHE (TIpe-
KpalleHue) mpaB U 00s3aHHOCTEH oIpeenseTcst HacTyIJIeHHEM 00CTOSTeNbCTBA, OTHO-
CUTEJILHO KOTOPOTO TOYHO MU3BECTHO, YTO OHO HACTYIUT B OyAyIIEM.

7.3 opma caenok

Dopma coenku —3mo cnocod, NOCPeoCmeoM KOMopo20 8blpaAHCaAemcs
807151 CMOPOH NPU COBEPULEHUU COETKU.

Cy11ecTBYIOT IB€ OCHOBHBIE ()OPMBI C/IETIOK: YCTHAs U MUCbMEHHAsl, KOTOpasi, B CBOIO
odepe/ib, ObIBa€T NMPOCTONW U HOTAPHAIBHOM.

VYerHas popMa CAEI0K 3aKJI04aeTCsl B TOM, YTO CTOPOHBI BBIPAXKAIOT BOJIIO CIIOBAMU
(npu BcTpeue, o tenedoHy). B oTHomeHun naHHOW (QOpMBI MpeaycMOTpeHO oodiee
IPaBUIIO, 3aKJIIOYAIONIeecs B TOM, YTO CHENKa, A KOTOPOW 3aKOHOAATENILCTBOM WM
COIVIAllICHHEM CTOPOH HE YCTaHOBJIEHA NMUCbMEHHas (opMa, MOXKET ObITh COBEpILIEHa
YCTHO.

ITucbmenHas opma BbIpakaeTcst 1100 B COCTaBIEHUH OJHOTO JOKyMEHTa, MOAMHU-
CaHHOTO CTOPOHAMH, JINOO B OOMEHE NMUChbMaMH, TeJIerpaMMaMu U T. 1. B psze ciaydaes
MUCbMEHHas (POpMa CUUTACTCS COOMIONCHHON MPU HAIWYMK COXPAHHOW PacCIUCKH, KBU-
TaHIUH, CBUAETEILCTBA, TOANMCAHHOTO XPAHUTEIEM, HOMEPHOTO KETOHA, NHOTO 3HaKa —
MIpH 3aKJIIOUYEHUH JI0TOBOpa XpaHEHHUs; cOeperareabHOM OaHKOBCKOW KHMXKKH, cOepera-
TEJIBHOTO WM JIENO3UTHOrO cepTu(UKaTa — IpU 3aKIIOYEHUU J0roBopa OaHKOBCKOIO
BKJIQJ1a; HKEJIE3HOIOPOXKHOr0 OMyIeTa, Oara)kKHOM KBUTAHIIMU — MPU JOTOBOPE MEPEBO3KHU U JIp.

ITucbMeHHas caenka AOoJKHA ObITh COOCTBEHHOPYYHO HOANMKCAHA JIMLAMH, €€ CO-
BEPLIAIONIUMH, JIMOO C HUCHOIBb30BAaHHEM DPA3IUUHBIX COBPEMEHHBIX CIOCO0O0B (hakcu-
MHJIBHOTO BOCIIPOM3BEIEHUS MOAMKUCH C IIOMOIIBIO CPEACTB MEXaHUYECKOTO MM MHOTO
KOIIMPOBAHUSA, IIEKTPOHHO-IN(POBOM MOANMCH WIM MHOTO aHAJIOTa COOCTBEHHOPYYHOM
noanuck (P3 «O0 r1eKTpoHHOM HU(POBOI MOAMHUCHY ), €CIH 3TO AOIMYCKAETCS 3aKOHOM,
WHBIMU TIPABOBBIMH aKTaMH HJIM COTJIAIIICHUEM CTOPOH. [IMChMEHHBIE CIIENKN I0pHIuYe-
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CKHUX JIUL, €CJIK 3TO IPSIMO IPEIYCMOTPEHO 3aKOHOM, MHBIMU IIPABOBBIMHU AKTaMH WJIU
COTJIAIIEHUEM CTOPOH, JIOJKHBI OBITH COCTABIICHBI HA CHIEIIMAILHOM OJIaHKe, TIOATMCAHbI
UX PYKOBOJIUTEISIMHU M CKPEIUIEHBI EYaTIMHU.

B cnyuasx, korna rpax/iaHuH, y4acTBYIOIIMN B CIEJIKE, HE MOXKET 110 KaKUM-JINOO
MPUYMHAM [OJIUCATh €€ COOCTBEHHOPYYHO (00s1e3Hb, GU3NUECKUN HEOCTATOK) 110 €ro
MOPYYEHUIO CJIeJIKA IOAUCHIBACTCS APYTHM JIMLOM — pyKonpukiagaukoM. [loamuce no-
CJIE/IHETO JJOJKHA OBITh 3aCBU/IETEIHCTBOBAHA HOTAPUYCOM JINOO IPYTUM JIOJDKHOCTHBIM
JMILIOM, UMEIOLIMM IIPaBO COBEpLIATh HOTapHajbHBIE JEHCTBUS, C yKa3aHUEM IIPUYUH,
B CHJIy KOTOpPBIX YYAaCTHHUK CIEJIKH HE MOr ee moanucarb. Cieayer uMeTh B BUIY, YTO
PYKOIIPUKIIAAYUK HE IPUOOPETAET MpaB M 00A3aHHOCTEN O CJENIKE U HE OTBEYAET 3a ee
COZIep’)KaHUE U MCIIOJIHEHHUE.

B npocroii nuceMeHHOM (opMe TOIKHBI COBEPIIATHCS CHIENIKH:

® MCKAY HOPpUINYCCKUMU JIULIAMU;
® MCXKAY I'paXJaHaAaMH U IOPUANYCCKHUMU JIMIAMU;

e MEXIy rpakJaHaMH Ha CyMMY, NPEBBIIAIONTYI0O He MeHee yeM B 10 pa3 ycra-
HOBJICHHBIN 3aKOHOM MHUHHMAaJIbHBINA pa3Mep OIIaThl TPy/a, a B ClIydasix, mIpeay-
CMOTPEHHBIX 3aKOHOM, — HE3aBUCUMO OT CYMMBI CIEJIKH (COBEpIICHHE TOBE-
PEHHOCTH, JIOTOBOP 3aJiora, YCTYyINKa TpeOoBaHMsI, NEPEeBOJ J0Jra, corjarile-
HUE O HEYCTOMKE, JOTOBOP MOPYYUTENbCTBA U 1p.). B coorBercTBHM ¢ D3 oT
19.06.2000 Ne82-D3 «O MUHUMAJIBHOM pa3Mepe OIulaThl TPyAa» AJIsl TpakaaH-
CKO-TIPaBOBBIX 0053aTEIBbCTB TOT MUHHMAIILHBINA pa3Mep OMIIaThl TPYJa COCTaB-
nsiet 100 pyOneit.

Hecobmnronenne mpoctoil mUCbMEHHOM (OPMBI CHIENKH BI€UeT HEOIaronpusTHbIC
MOCIIEACTBUS U €€ YYaCTHHUKOB: B CIy4yae CIIOpa OHM HE MOTYT CChUIaThCsl Ha CBU-
JETeNbCKUE TMOKAa3aHUs JJIs MOATBEPKACHUS (PakTa CIENKU U €€ YCIOBUM, HO MOTYT
MIPUBOAMTH JIFOOBIC JIPYTHE CPEACTBA JTOKA3bIBaHUS (OOBSICHEHUS CTOPOH, MUCHMEHHBIE
Y BEIIECTBEHHBIC JIOKA3aTEIIbCTBA, 3aKIIFOYCHHUE JKCIIEPTOB H JIp.). DTO IMOCICICTBUC
MPUMEHSICTCS UCKITFOUUTEIIBHO TIPH HAIMYUU criopa. B ciydasx ke Korja He ocrapuBa-
eTcsl (paKkT coBeplIeHUs CACIKU WU €€ yCIOBHM, HeCOONIOIeHHE MPOCTON MHUCbMEHHOM
(GhopMBI CACTKM HE BIIEYET HUKAKUX IMPAaBOBBIX MocieAcTBHil. KpoMe Toro, 3akoH Mo-
KET TPeayCMaTpUBaTh CIICIUATBHBIE MMOCICICTBUS HECOOMIONCHUS TPOCTON MHCHMEH-
Holt popmel caenku. Tak, B cuty m. 3 ct. 887 I'K Hecobmtonenne mpocToit MuCbMEHHOM
(OpMBI CHIETIKK JIOTOBOPA XpPaHCHHs HE JIMIIAST CTOPOHBI IPaBa CCHUIATHCS HA CBHJIC-
TENbCKHE MTOKa3aHus B CIyyae Cropa o TOX/IECTBE BEIllM, CIAHHOW Ha XpaHEHHUE, U BelllH,
BO3BpallleHHOM xpaHuTeneM. CieaoBaTeNnbHO, CIIOp OTHOCUTENBHO HHBIX YCIOBUHN JOTO-
BOpa XpaHEHUs MOTYMHSICTCS 00IIEMY MPABUITY O HECOOIIOACHUH MPOCTOM MIUCHhMEHHOM
(hOpMBI CHETKH.

B cnyuasix, mpsiMoO yka3aHHBIX B 3aKOHE, HECOOIOJICHHIE MTPOCTON MUCEMEHHOU (op-
MBI CJICJIKH BIICYET €€ HeaehHcTBUTENbHOCTh (CT. cT. 331, 339, 362, 429, 550, 560, 574,
651 'K PO u np.).

HotapuanbHoe ynocToBepeHHE CHENOK OCYIIECTBISETCS IyTEeM COBEPILIEHUS YIIO-
CTOBEPHUTENHHONW HAJNHCH HOTApUYyCOM WM HWHBIM JOJDKHOCTHBIM JIUIIOM, WMEIOLIUM
MPaBO COBEpIIATh HOTAPHAIBHBIC IEHUCTBUS, U SBISETCS OOSA3aTENBHBIM B JIByX CIY-
Yasx: €ClIM ATO MPSMO YCTAHOBIICHO 3aKOHOM (JIOBEPEHHOCTHh Ha COBEPIICHUE CICIIOK,
TpeOYIOIUX HOTAPHAILHOW (OPMBI; ITepeIoOBEpHe, JOTOBOP 3aJI0Ta HEIBUKHUMOCTH, J0-
TOBOpP PEHTHI, OpadHbIA JIOTOBOp, CACIKH, HANPaBJICHHBIC HA OTUYXKICHHE JIOJU WU
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yacTu A0 B yctaBHOM Kanutaie OOQO, ycTynka TpeOoBaHUs, OCHOBAHHOTO Ha CHCIIKE,
COBEpIICHHOI B HOTapuajabHOU (Gopme, epeBo] A0JIra, OCHOBAHHBIM Ha C/EIKE, COBEp-
HICHHOI B HOTapuajabHOU (hopMe, coraiieHue o0 yrare aTuMEeHTOB, COIIacue Cyrpyra
Ha COBEPIICHHUE CACTKU MO OTYYXISHUIO HEBUKIMOTO UMYIIECTBA APYTHUM CYTPYTOM,
3aBEIIaHUE U JIP.) U €CIIU 3TO MPEAYCMOTPEHO COITIAICHUEM CTOPOH, XOTsI OBl IO 3aKOHY
JUTsL TAHHOTO BUJIA CIIETIOK 3Ta ¢opMa HEe TpebOoBaaCh.

HecoGmionenre HoTapuaabHOH (GOPMBI CICIKH BI€UYET €€ HeJeHCTBUTENLHOCTD (HU-
YTOXKHOCTH). Eclin 0/1Ha U3 CTOPOH MOJTHOCTHIO WM YaCTUYHO UCIIOIHUIIA CIEIIKY, TpeOy-
IOLIYI0 HOTapUaJbHOIO YIOCTOBEPEHUS, a Apyras CTOPOHA YKIIOHSETCSI OT yJOCTOBEpe-
HUS CAENKHU, Cy/ BIpaBe Mo TPeOOBAaHUIO 3aMHTEPECOBAHHON CTOPOHBI MPU3HATH CAEIKY
neiicTBUTenbHON. B aTOM citydae mocnenytoiiee HoTaprHalbHOE YIOCTOBEPEHUE CIIEIKU
He Tpedyercs.

OTHOCHUTENBHO CIENIOK, KOTOPhIE MOTYT COBEPIIATHCS YCTHO, IPEAYCMOTPEH CIEIH-
QJIbHBIA MEXaHU3M HMX COBEPIICHMS — KOHKIIIOICHTHBIE JIEHCTBUSA, TO €CTh TaKOE IOBE-
JICHHE JIMLA, U3 KOTOPOrO YCMaTpUBAETCs €ro BOJIs Ha coBepllieHue caenku. Hanpumep,
BpY4YeHHE OOBIYHOTO IOJIapKa YeJIOBEKOM, IPUIIEIIINM Ha JeHb POXKICHUS.

Bons B caenke MoeT ObITh BbIpakK€Ha MOJYAaHMEM, HO TOJIBKO B CIy4asX, MPsIMO
MIPelyCMOTPEHHBIX 3aKOHOM MJIM COTJIAIIEHHEM CTOPOH. Tak, mpHu OTCYTCTBUM 3asBJICHUS
OJTHOW M3 CTOPOH O MPEKpPAIEHUH I0TOBOPA JOBEPUTEIHHOTO YIPABICHUS UMYIIECTBOM
M0 OKOHYaHHH CPOKA €r0 JACHCTBUS OH CUUTAETCS MPOJJICHHBIM Ha TOT )K€ CPOK U Ha TeX
e YCIOBHSIX, KaKue ObUIH MPEIyCMOTPEHBI JoroBopoM (a03. 2 . 2 cT. 1016 'K PD).

7.4 HepenctButenbHOCTb COENOK U ee nocneacTans

Heoeiicmeumenwvnoii  npusnaemcsi coeikd, HeCcoOmMEemcmeyouas
mpebo8aHusM 3aKOHA.

HeneicTBUTEIBHOCTD CIETKM MOXKET OBITH CIIEICTBMEM TOTO, YTO €€ COJAEp:KaHHE
HE COOTBETCTBYET 3aKOHY; (popMa CIEIKH HE COOTBETCTBYET YCTAHOBJICHHBIM 3aKOHOM
TpeOOBaHUIM; UMEETCS MOPOK B €€ CyObEeKTHOM COCTaBe; UMEETCSl MOPOK BOJIH (BOJISL
HE COOTBETCTBYET BOJIEM3bSBICHUIO JHIa). HenelicTBUTENbHAS ClelIKa HE MOPOXKIAET
IIPAaBOBBIX IOCIEACTBUHM, K KOTOPBIM CTPEMUIUCH CTOPOHBI, KPOME TEX, YTO CBA3aHBI
C €€ HEJIEUCTBUTEIBbHOCTBIO.

HeﬂeﬁCTBHTGHBHBIG CACJIKH MOTYT 6LITB HUYTOKHBIMH U OCIIOPUMBIMHU. Huumooic-
Hoimu (AOCOTIOTHO HEIEWCTBUTEIBHBIMU ) IPU3HAIOTCS CIETKA HEIEUCTBUTENLHBIE B CH-
Jy TPSAMOTO yKa3aHUs 3aKOHA, HE3aBUCHMO OT BOJIM 3aMHTEPECOBAHHBIX JIMI, a PaBHO
cyna. OHM SBJISIOTCS TAaKOBBIMU C MOMEHTA MX 3aKJIIOYEHMS, HE MOPOXKIAIOT Y CTOPOH
1paB U 003aHHOCTEH, HE3aBUCUMO OT TOTO OYJIET JIM MIPEIBSIBICH B Cy/ UCK O IPU3HAHUU
nux HGHGﬁCTBHTeHLHLIMH.

K pa3psigy HUUTOXHBIX CHEIOK 3aKOH OTHOCHT:

® CJICJIKH, COBEPIICHHBIE C LEJIbI0, MPOTUBHOM OCHOBAaM IPABOIOPSAKA U HPaB-

CTBEHHOCTH (HalpuMep, CACIKHU, CBSI3aHHbIE CO COBITOM HAPKOTUYECKUX CPEJICTB
WM TOpHOTpaduyecKor MPOIYKIINH);
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MHHMBIE CIICNIKH, T. €. CACIKH, COBEPIICHHBIC I BUa, 0€3 HAMEPEHHUs CO3/1aTh
IOPUIMYECKHC TIOCIIEACTBHS (HAIPUMEp, TapeHHE UMYIIECTBA C IENIBI0 YKPBITh
€ro OT KOH(HUCKAIIHH);

IMPUTBOPHBIC CACIIKU, T.C. CACIIKU, COBCPIICHHBIC C LCJIbIO IMPUKPBITH APYTYIO
CHEJIKY, KOTOPYIO CTOPOHBI IEHCTBUTENILHO UMEIHN B BUAY (Hampumep, A0roBop
MPOJAXKH JIOJIU B MpaBe 001Ield cOOCTBEHHOCTH O0(OopMIISIETCSl Kak IOTOBOP Ja-
peHusi, 1a0bbl M30eKaTh OCYIICCTBICHHUS NpaBa NMPEUMYIICCTBEHHOW MOKYIIKH
JTAHHOM JIOJTU COCOOCTBEHHHUKAMM ),

CIICJIKH, COBEPILICHHBIE IPak/IaHaMU, MPU3HAHHBIMH HEIEeCIOCOOHBIMHU (IO Tpe-
OOBaHMIO OTEKyHa CJIeJIKa MOXKET ObITh MPU3HAHA JCHCTBUTEIBHOM, €CITH OyaeT
YCTaHOBJIEHO, YTO OHA COBEPIICHA K BHITOJIE HEACECIIOCOOHOTO IpaXk/IaHNHA);

CACJIKU, COBCPUHICHHBIC HCCOBCPIICHHOJICTHUMHU, HC JOCTUTTHMMUA BO3paCTa 14 JICT,
KpOME CHENIOK, KOTOpbIE MaJOJIETHUE TPpakJaHE BIPAaBE COBEpIIATh CaMOCTO-
ATeNbHO (10 TPeOOBAaHUIO 3aKOHHBIX MPEJICTABUTEIICH HECOBEPIICHHOJIETHETO
ceNKa MOKET ObITh MpU3HAHA ACHCTBUTEIBHOM, €cli OyJeT yCTaHOBJIEHO, YTO
OHAa COBEpILIEHA K BBHIT0JIE MAJIOJIETHETO);

CEJIKH, COBEPIIECHHbIE C HapyLIeHUEM TPeOOBaHUI 00 MX HOTApUAJIBLHOM YIO-
CTOBEPEHHUH WM TOCYNapCTBEHHON PErUCTpaLiy.

B oTnmume oT HUYTOXHBIX CIACIOK ocnopumvle (OTHOCUTEIIBHO HEIEHCTBUTEIBHEIC)
CIEJIKH — 3TO HEIEUCTBUTEINIbHBIE CIIEIKH, KOTOPBIE IPU3HAIOTCSA TAKOBBIMU B CUJTY pellie-
Hud cyna. CoOTBETCTBEHHO, IO UCKY 3aMHTEPECOBAHHOTO JIMIIA BCIEACTBUE OCIIapUBAHUS
10 OCHOBAHUSIM, IPEYCMOTPEHHBIM JIEUCTBYIOIIUM I'PAXKIAHCKUM 3aKOHOJATEIbCTBOM,
Cyl MOXET NPU3HATH OCIAPUBAEMYIO CIEIKY KaK JIECHCTBUTEIBbHOW, TaK M HEICUCTBU-
TENbHOU. B 4aCTHOCTH, K OCLIOPUMBIM CIIETIKAM 3aKOH OTHOCHT:

CACJIIKU HOPpUIUYCCKOIO Jnla, BBIXOAANIUEC 3a IMPCACIIbI €0 HpaBOCHOCO6HOCTI/I,
IIpH yCJIIOBHH, YTO JApyrad CTOpOHa B CACJIKE 3HAJIa UJIHK 3aBECAOMO OOJIKHA ObLIa
3HaTb O €€ HC3aKOHHOCTH,

CIEJIKY, COBEPLICHHBIE C MPEBBIIIEHUEM TIOJTHOMOYHM, ITPH YCIOBUH, YTO APyTast
CTOpOHA B CJIEJIKE 3Hajla WIN 3aBEJOMO JOJKHA Obula 3HaThb 00 OrpaHUYEHHUU
MMOJTHOMOYHM;

CEJIKH, COBEPLICHHbIE HECOBEPLIEHHOJIETHUMU B Bo3pacTe oT 14 no 18 ner 6e3
coriacHsl X 3aKOHHBIX MpeACTaBUTENIEH;

C/I€JIKH, COBEPILIEHHBIE IPAXKAaHAMK ¢ OTPAaHUYEHHOH /1€eCIOCOOHOCTHIO0, 32 UC-
KJIFOUCHHEM MENIKUX OBITOBBIX CEJIOK, KOTOPbIE TaKUe I'pakJaHe BIIPaBe COBEP-
1aTh CAMOCTOSATENBHO;

C/IE€JIKH, COBEPIIECHHbIE I'PAXKJaHUHOM, HE CIIOCOOHBIM IOHUMATh 3HAUEHHE CBO-
uX JeMCTBUI MM PYKOBOAUTH UMM (pEdb, B YACTHOCTH, UJET O CIENIKaX, COBEp-
LIEHHBIX B COCTOSIHUY AJIKOTOJIBHOT'O MJIM HAPKOTHUYECKOTO ONbSHEHUS, CUIIBHOIO
JYLIEBHOTO MOTPSICEHUS);

CICJIKH C ITIOPOKOM BOJIU:

a) CIACJIKH, COBCPIICHHLIC 1O BIMAHUCM 3a6J'Iy>KI[eHI/IH.

3abnyscoenue — 3T0 HENPABUIBHOE, UCKAXXEHHOE IMPE/ICTaBIEHHE JINLIA O (ak-
Tax U 0OCTOATENTHCTBAX PeaNbHOU NEUCTBUTENBbHOCTU. MIMeeTcs B By HE
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6)

)

abcTpakTHOE 3a0dyXJIE€HUE JIMLA B T€X WIM HUHBIX XU3HEHHBIX SIBJICHU-
X, a 3a0JIy’KJIeHIEe B KOHKPETHBIX (pakTax v 0OCTOSATENbCTBAX, CBA3AHHBIX
C COBEPILICHHOM CIIENKOM.

3a0myXaeHue AOIDKHO OBITh CYHIECTBEHHBIM. Takoro poma 3albmyxaeHue
KacaeTcs, BO-TIEPBBIX, IPUPOIBI CIACIKH (HApUMEp, KyIUIA-IpoJaka WIIN
PEHTa); BO-BTOPBIX, TOXKJIECTBA MIPEAMETA CACIKH (HAaIpUMep, MOKYyIaTelb
npuoOpeN KOO KapTHHBI, Mojaras, 4To 3TO OpUTHHAN); B-TPEThUX, Ka-
YeCTB MpPEAMETa CIEJIKHU, KOTOPbIe 3HAUYUTEIHHO CHUXKAIOT BO3MOXKHOCTH
€ro WCIIOJIb30BaHMs 10 Ha3Ha4YeHHUIO ((hoTokamepa mMmeeT Ooyiee HUBKYIO
Pa3peIIAOILYI0 BO3MOKHOCTD, YEM MMEN OCHOBAHHS 110JIaraTh MOKYIATENb).

OOmyro GopMyIy CyIeCTBEHHOTO 3a0TyKICHUS MOKHO BBIPa3HTh CIIEITY-
IOIIMM 00pa3oM: ecii Obl ero He ObLIO, JIMII0 HE COBEPIIMIIO ObI CHIENKY.

3almyx/ileHue B MOTHBAX COBEPIICHUS CIEIKH HE MMEET CYyIEeCTBEHHO-
IO 3HAUYEHUS U MOTOMY HE MOXKET CIIY)KUTb OCHOBAaHHUEM MJI NPU3HAHUSA
ee HezelcTBuTenbHON. Hampumep, nmpuoOpeTeHne rpakJaHHHOM rapaxa
B OKHJIAHUM TIOJ]apKa OT CBOMX POJCTBEHHHKOB B BHUJIE aBTOMOOWIIS, KO-
TOpbIE, B KOHEYHOM CUETE, IOJapUiIM €My JIMBaH B KBapTHpY. B monoOHoii
CUTyallUM TOAApOK B BUJE AMBAaHA, B TO BpeMs Kak OJapUBacMblii Ha-
Jesics Ha aBTOMOOWJIb, HE MOXKET CIIY>)KMTb OCHOBAaHMEM ISl IIPU3HAHUS
CHEJIKU KYIUIU-MPOJIayKu rapaka HeIeUCTBUTENIbHOM, & pABHO OCHOBaHUEM
JUI pacTOP>KEHUS 3TOU CHIEJIKY;

CACJIKH, COBCPIICHHLIC 10 BJIMAHUCM oOMaHa.

ObmaHn — ipeTHaMEepPEHHOE BBEJICHUE JUIA B 3a0yKJ€HUE OTHOCHUTEIb-
HO (aKTOB U OOCTOSITENIHCTB, UMEIONIINX CYIIECTBEHHOE 3HAUYEHHUE IS 3a-
KIIro4aeMoit caenku. OOMaH B TpakIaHCKOM TpaBe TPAKTYETCs IIUPE, YeM
B YroJioBHOM mpaBe. [ToaToMy cienika, coBepIlieHHas MoJT BIUSHUEM OoOMa-
Ha, MOXXET OBITh MPU3HAHA HEJACHCTBUTENHHONW HE3aBHCUMO OT MPHUBJICYE-
HUSl OOMAaHINKa K YTOJIOBHON OTBETCTBEHHOCTH;

CACJIKHU, COBCPIICHHLIC 1O BIMAHUCM HACHUIINA.

[Mon nacunuem B TpaxTaHCKOM TpaBe MOHMMAETCS (DU3MUECKOE BO3ICH-
CTBUC HA JIMYHOCTHh KOHTPAreHTa WM €ro OJIM3KUX C ICNIBbI0 TOHYXKICHUS
K 3aKJIFOYCHUIO cIeNIKH. KOro OTHOCHTh K OJNM3KHUM pemiaeTcs B KaXIOM
KOHKPETHOM citydae. Hampumep, OJMHOKOTO YelIOBEKa 3aCTaBJISIOT TOJ-
MUCaTh JOTOBOP JApeHUs ICHHBIX KapTHH U C ATOH IENBI0 MYYaloT €ro
cobaky. B momoOHO#M cuTyaluu K Kareropuu OJIM3KOTO MOXKET OBITh OTHE-
ceHa cobaka;

CACJIKU, COBCPIICHHBIC 1101 BJIMAHUCM YI'PO3BI.

Ilon yepo3ou B Tpak1TaHCKOM IIPAaBE MPUHATO IOHUMATh ICUXUYECKOE BO3-
JielicTBUE, BBI3BIBAIOIIIEE Y JIMIA ONIACEHUS IPUUMHEHUS €My WU ero Onn3-
KHMM JIMYHOT'O MJIM UMYLIECTBEHHOIO BpeAa. YTpo3a UMeeT 3HaUCHHE, €CIIH
OHa peajibHa U 3HAUNTENIbHA. 3HAUNTEIbHON IPU3HAETCS yrpo3a, €CIIu JI14-
HO€ WJIM MMYILECTBEHHOE OJIaro CTOPOHBI CHIEIKU WU €€ OJU3KUX MOXKET
CEPbE3HO MOCTPaNaTh OT €€ OCYIIECTBIICHUS;

C/IEJIKH, COBEpPIICHHBIE B pE3yJbTaTe 3JI0HAMEPEHHOI0 COINIALIeHUs MpeJ-
CTaBUTENS OJHOM CTOPOHBI CAENKU C Apyrod. Hampumep, ecnu mpojaa-
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BCI] aBTOMOOHMIIS JOrOBOpHIICA C MPCACTABUTCIIEM IMOKYIATCIIA, JIENCTBO-
BaBIIUM IO €ro AOBECPECHHOCTH, O TOM, YTO OH HEC COO6HII/IT IMMOKYIIaTCIIrO
0 CTaBIIMX €MY U3BCCTHBIMH CKPBLITBIX TEXHUYCCKUX HCIOCTATKAX ITOKYIIKH,

€) CHEJKH, COBEPIICHHBIC O] BIUSHUEM CTCUCHHUS TSDKEIIBIX 00CTOATENBCTB
(xabanvuas coenxa). Crenka Mpu3HaeTCs KabaabHOW NPHU OJHOBPEMEHHOM
HAJIMYMU TPEX YCIOBHU: BO-TIEPBBIX, CIENIKA COBEpIICHA HA KPaiiHE HEBBI-
TOJHBIX YCJIOBHSIX; BO-BTOPBIX, CAEJKA COBEPILICHA M3-32 CTCUCHMS TSXKE-
JBIX 0OCTOSITENBCTB; B-TPETHUX, JIUIO BBIHYKACHO K COBEPIICHUIO CIICIIKH,
TO €CTh C/IeJIKa COBEpIIAeTCs IOMUMO ero Bosu. Hanpumep, npuoOpereHue
BOJIUTEJIEM aBTOMOOWJIS,, KOTOPOTo 3acTaya CuibHast Oypsi, HEOOXOIUMOTO
KOJIMYEeCTBa OCH3MHA y BOJMTENIS MHMO IPOE3IKABIIETO aBTOMOOWIIS 110
IICHE, CYIIECTBCHHO MPEBBINIAIONICH PHIHOUHYIO CTOMMOCTh OCH3WHA.

HenencrBurenpHas cleiaka CYUTAETCS TAKOBOM ¢ MOMEHTa ee coBeplueHud. lIpu
9TOM HEAEWCTBUTENBHON MOXET ObITh HE TOJIBKO C/AEJKA B LIEJIOM, HO M €€ 4acTh (4a-
CTHYHas HeAeWCTBUTENBbHOCTE). Hampumep, 3aBemnianue, B KOTOPOM HapyIlI€HO MPaBo Ha
o0s13aTeNbHy0 101110, OyJeT IPU3HAHO HEeNCHCTBUTENBbHBIM YacTUUHO. HenelicTBuTens-
HOCTb YacTH CAEJKU He BJIEYET 3a COOO0H HeleHCTBUTEIBHOCTD MPOYUX €€ YacTel, eciu
MOXHO TPEAIOI0KUTE, YTO CJlIeNKa OblLIa ObI COBEpIIeHA U 0e3 BKIIIOUCHHS B Hee HeleH-
CTBUTEIBHOM 4acTU. EciM ke HeleHCTBUTENbHAs 4acTh 3aTParuBacT CACIKY B LIEJIOM,
MOCJIEHS JOJDKHA ObITh IPU3HAHA HEAEHCTBUTEIbHOM.

HMyniecTBEHHBIE MTOCIEACTBUS HEACHCTBUTEIBHOM CACIIKU MOAPA3AEIISIIOTCSA Ha OC-
HOBHBIE U JOTNOJHUTENbHBIE. K 4MCiTly OCHOBHBIX MOCIEACTBUN OTHOCATCS ABYCTOPOHHSA
Y OTHOCTOPOHHSS PECTUTYILIMSA, a TAKXKE U3bATHE UMYIEeCTBa 00euX CTOPOH B fjoxoxa PO.

JIByCTOPOHHSS PECTUTYLHSI (BOCCTAHOBJICHHUE IIPEKHET0 COCTOSTHUS) CBOAUTCS K TO-
My, 4TO KaxJasi U3 CTOPOH HEICHCTBUTENHLHON CHIENKH MEepeaaeT Apyroi Bce mpuoodpe-
TEHHOE II0 3TOM CHIEIKM B HAaType, a €CIM 3TO HEBO3MOXHO — BO3MELIAET CTOMMOCTH
IIOJIy4EHHOTO B JIEHbrax. J[ByCTOPOHHSS PECTUTYLHs NPUMEHSAETCS KO BCEM CHEIKaM
C MOpoKOM (popMBbI M CyOBEKTHOTO COCTaBa, a TaKXke K CJIeJKaM, COBEPLICHHBIM IO
BIIMSHUEM 3a01y’KACHUS, CJIJIKaM, COBEPILIEHHBIM IPa)IaHUHOM, HE CIIOCOOHBIM MOHU-
MaTb 3HAYEHHUE CBOMX JIEHUCTBUI WU PYKOBOIUTH UMH, CIEJIKAM, COBEPLICHHBIM C IIpe-
BBILICHUEM IIOJIHOMOYUM, CIEIKaM HOPUIAMYECKOIO JIUIA, BBIXOAAIINM 3a MPEIEIbl €ro
CHeIMaIbHOM MPaBOCIIOCOOHOCTH (BHEYCTABHbBIE CIICTIKH).

CyTb OTHOCTOPOHHEN PECTUTYLIUH COCTOUT B TOM, YTO JIUIIb OJIHA U3 CTOPOH HEJEH-
CTBUTEJIBHOM CHIEJIKM BOCCTaHABJIMBACTCSA B IpexHee noijoxkeHue. K npyroi cropone
MPUMEHSETCS CaHKIMS: BCE IIepelaHHOe €10 110 CIeNIKe (MM TO, YTO JOJIKHO OBITH Iepe-
naHo) obpamtaercs B joxoa P®. OnHOCTOPOHHSASA pECTUTYLHS IPUMEHSIETCS K CeIKaM
C MOPOKOM BOJIH (KpOME C/IEJTIOK, COBEPUICHHBIX O] BIUSHUEM 3a0TyXIeHUA), K CHe-
KaM, COBEpLICHHBIM C LIEJIBbI0 IPOTHUBHOW OCHOBAaM IIPAaBOIOPAJKA MU HPAaBCTBEHHOCTH
(Mpu HAJIMYMM yMBICHIA y OIHOM M3 CTOPOH cAenku). TakuM oOpa3oM, MpUMEHEHHE O
HOCTOPOHHEH PECTUTYLUUH OTPaHMYMBAETCS CIydasiMH, KOIZa OAHA U3 CTOPOH CIENKH
YMBIILUIEHHO HapyIIMjia 3aKOH, BCJIEJCTBUE YET0 U MOIBEPTraeTCsl KapaTelbHON CaHKIUY;
HEBMHOBHAs K€ CTOPOHA BO3BPAILACTCS B IIEPBOHAYAIILHOE IOJIOKECHUE.

W3bsiTre umyniectBa ob6eux cTopoH B noxo7 PD mpumensieTcs K caeiakam, coBep-
LIEHHBIM C LIEJIbIO, IPOTUBHONW OCHOBAM IIPABOIOPSIKA U HDAaBCTBEHHOCTH, IIPU HAJTMYUH
yMBbICJIa 00€UX CTOPOH U UCHOJIHEHUHU CHIEIKHU MOJHOCTBIO WM B YAaCTH XOTs Obl OHOM
W3 HUX.
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JlonomHUTENbHbIE UMYIIECTBEHHbIE TOCIIEACTBHSI HEIEHCTBUTEILHOCTH CIEIIKHU MTPH-
MEHSIOTCS TOJIBKO B CIIydasiX, MPSIMO MPETyCMOTPEHHBIX 3aKOHOM, M COCTOSIT B 00s13aH-
HOCTH BO3MECTUTH YOBITKH, IPUUMHEHHBIE (DAKTOM COBEPILEHHS U UCIIOTHEHUS CAEIKH.
Tak, Hanpumep, B coorserctBuu ¢ . 1 ¢T. 171 I'K npu coBepiieHnn cieiaku ¢ rpax-
JAHWHOM, NPU3HAHHBIM HEIEECIOCOOHBIM, JIpyras cropoHa (meecrocoOHas) oOs3aHa
BO3MECTUTh TAaKOMY I'pak/laHMHY MOHECEHHBIM UM peaslbHbIM yiepO, eciau oHa 3Hajia
WM JA0JDKHA OblLiIa 3HAaTh O HEJEeCIIOCOOHOCTH IpaXk/IaHUHA.

Cpok HCKOBOM JJaBHOCTH 1O TPEOOBaHUAM O MPUMEHEHHUHU MTOCIIEICTBUI HeAeHCTBU-
TENBHOCTU HUYTOXKHOM CIEIIKHM COCTABIISAET TPH rozia. TeueHne cpoka HaYMHAETCs CO JIH,
KOTJ]a Ha4aJioCh MCIOJIHEHUE 3TOH crenku. CpoK MCKOBOW JaBHOCTH MO TPeOOBAaHUSAM
O IIPU3HAHUU OCIIOPUMOM CHEIJIKM HEACHCTBUTEIBHOU U O IPUMEHEHUU MTOCIIEACTBUM €
HECWCTBUTEIBHOCTU COCTABIISIET OAUH ToJl. TeueHue cpoka 1o yKazaHHOMY TpeOOBaHUIO
HA4YMHACTCsI CO JIHsA, KOI/a JIMLO Y3HAJI0 WIN AOJDKHO ObUIO Y3HATh 00 0OCTOSTENbCTBAX,
SBJISIIOINMXCS OCHOBAaHMEM JUI NPHU3HAHUS CHCIKU HEAEHCTBUTENIbHOM, MO0 cO JHS
MpeKpalleHus] HACUIMS WM YTPOo3bl, [0J] BIUSIHUEM KOTOPBIX OblIa COBEpIICHA CIEIKA.

1) HazoBuTe mpu3HaKU rpa)kAaHCKO-IPABOBON CIEIKH.

2) Ilo xakuM mpu3HAKAM KJIacCU(PHUIMPYIOTCS CAETKU?

3) Kakue cnenku DOKHBI COBEPIIATHCS B IPOCTON MUCbMEHHOU dopme?

4) HazoBute nmocieAcTBHsl HECOOMIOACHHS TPOCTONW MUCHMEHHOM (POPMBI CHIEIKH.
5) B xakux ciydasx HeoOxoquma HoTapHalibHas Gopma clieiaku?

6) HazoBuTe BHUIIBI HEACHCTBUTEIBHBIX CIIEIIOK.

7) Kaxue npaBoBbIe MOCIEACTBUS MOTYT HACTYIUTh ITPU MPU3HAHUH CJICITKH HEJleH-
CTBUTEJILHON?



Jekumna 8

NPEOCTABUTEJIbCTBO. JOBEPEHHOCTb

1) Ilonamue npedcmagumenbcmea

2) Jlosepennocms

8.1 lNNoHATMe npeacTaBUTENbCTBA

[TorpeGHOCTE B MpeNCTaBUTEIbCTBE BOSHUKACT B PE3yNIbTaTe pa3jIMYHOIoO poaa oo-
CTOATEIIBCTB, KOIJJAa YYaCTHUKH I'PAKIAHCKOTO IPABOOTHOLIEHUS HE B COCTOSIHUM JIMYHO
OCYILIECTBJIATh CBOU IpaBa M HUCIOJIHATH 00S3aHHOCTHU, HAlIpUMEp, B pe3yibTare 0oes-
HU, OTCYTCTBUSl Y HUX JI€ECIHOCOOHOCTH, 3aHATOCTH, OTCYTCTBUS CHEIMAIbHBIX 3HAHUI
U YMEHMH JJI COBEPIIEHUS T€X WIN MHBIX IEHCTBUH U T.II.

1100 npedcmasumenbcmeom noHuMAaemcs cogepuienue 0OHUM TUYOM
(npedcmasumenem) 8 npedenax, UMEOWUXCS Y He20 NOTHOMOYUL, coe-
JIOK U UHBIX IOPUOUYECKUX OeUCMBULL OM UMEHU U 8 UHMeEPecax 0py2020
auya (npeocmaesnsiemoeo).

Cnenka, coBeplIeHHas MIPEICTaBUTENIEM HAa OCHOBAaHUM €TI0 IIOJTHOMOYHH, HEnocpe-
CTBEHHO CO3/1a€T, U3MEHSET WIN MPEeKpallaeT IpakJaHCKue IIpaBa U 00I3aHHOCTHU pe-
ctaBisgemoro (ct. 182 'K P®).

Taxum 06pazom, AJisl IPeACTaBUTEILCTBA XapaKTEPHO, BO-TIEPBBIX, COBEPILICHHUE Ce-
JIOK IIPEICTaBUTENIEM OT MMEHH IPEJCTABIIAEMOI0. JTUM OHO OTIMYAETCS OT NEHCTBUMI
KOMMEpUECKOro MOCpeIHUKA, KOHKYPCHOTO YHPABJISIONIEr0 NMpU OAHKPOTCTBE, Jylle-
IIpUKa34YuKa [IPU HACJIEOBAHUH, HE SIBISIIOIIMXCS HA ocHOBaHuM II. 2 cT. 182 I'K npen-
CTaBUTENIIMU B CHJIy TOTO, YTO COBEPIIAIOT JAEHCTBHUSI OT COOCTBEHHOTO MMEHH, XOTS
U JIEHCTBYIOT B 4yXUX MHTepecax. [Io 3Toi e npudrHe NpeaCcTaBUTEIbCTBO OTINYACT-
cs1 ot noroBopa komwuccuu (cT. 990 I'K) u moroopa B o3y tperbero juia (ct. 430 I'K).
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Bo-BTOpBIX, NPEACTaBUTENBCTBO XAPAKTEPU3YETCSI HATMYUEM BOJIUM IMPEICTABUTEIS
Ha coBeplIueHue cueiok. [IpencraBuTenp, X0Ts U JEHCTBYET OT UMEHU MPEACTABISEMOTO,
HO BBIPAXKA€T CBOIO BOJIIO IIPHU COBEPILECHUHU CAEIOK U JPYIHX IOPUANYECKUX NEHCTBUM.
OTHUM OH OTJIIMYAETCS OT MOCJAHIIA, KOTOPBIA MepeaaeT BOJI0 APYroro JIMIA U BOCIPHU-
HUMAET BOJIKO KOHTpareHTa ¢ TeM, YTOOBbI IIEpeaTh €€ TOMY, KTO €r0 Mocjal, a TakkKe OT
PYKONPUKIIAAUMKa, KOTOPBIN JIUIIL MIOMOTaeT 0OPMUTH CIIENKY, TOIAA KaK MpeACTaBU-
TEJIb CaM €€ COBEpLIaeT.

B-TpeThix, 0COOEHHOCTHIO TIPEACTABUTEIBCTBA SIBIISCTCS COBEPILICHHE CIIEIOK MpeI-
CTaBUTEJIEM Ha OCHOBE IOJIHOMOYHMS, MOJYyYEHHOTO OT mpexacrasisiemoro. [Ipu orcyrt-
CTBUHU TaKOTO MOJHOMOYHS WJIM €T0 MPEBBIINICHUH OTHOILIEHUS MPEICTaBUTEIbCTBA HE
BO3HUKAIOT, & COCTOSIBILIASACS CIEJIKA CYUTAETCS 3aKJIIFOUEHHON OT IMEHH U B MHTEpecax
coBepimBIero ee jauia. OIHAKO BO3MOXHO TOCIEAyIolee 0l00peHHe CACNKH Tpe-
CTaBISIEMBIM (B MUCHbMEHHON (hOpME MIIM TTOCPEICTBOM KOHKIIIOACHTHBIX JICHCTBUIl), 4TO
OyneT o3Ha4aTh BOSHUKHOBEHHE Y HETO COOTBETCTBYIOIIUX IIPaB U 0053aHHOCTEH 10 3TOM
cZIeNIKe ¢ MOMEHTa ee coBepieHus. On1o0peHue CAEIKU T0JKHO UCXOAUTh OT OpraHa Uiu
JM1A, YIIPAaBOMOYEHHOTO B CUILY 3aKOHA, yUYPEAUTENbHbBIX IOKYMEHTOB WJIK JOTOBOpA 3a-
KJIF0YaTh TAKUE CAEJIKU WM COBEpIIATh JEUCTBUS, KOTOPhIE MOT'YT pacCMaTpUBaThCs Kak
onobpenne. Hanpumep, B coorBerctBuu ¢ @3 «O0 aKIMOHEPHBIX OOIIECTBaxX» KpyI-
Hasl C/eJIKa JOJKHA ObITh 0J00OpEeHa COBETOM TUPEKTOPOB (HAOIIONATEIHHBIM COBETOM)
AKIIMOHEPHOTO OOIIECTBA WM COOpaHUEM aKIMOHEPOB.

JleiicTBusl paOOTHUKOB MPENCTABISEMOIO MOTYT CBHJIETEIILCTBOBATh 00 0J00pEeHNH
IIPU YCJIOBUH, YTO ITH JIEUCTBUS BXOAUIU B KPYT UX CIIy’KEOHBIX (TPYIOBBIX) O0sI3aHHO-
CTEeH WM OCHOBBIBAJIUCH Ha TOBEPEHHOCTH, WJIM MOJHOMOUYHUS PAOOTHUKOB SIBCTBOBAJIU
13 00CTaHOBKH, B KOTOPOW OHU JeicTBOBaIM (1. 5 nHpopMmarmonHoro nucbma BAC PO
oT 23.10.2000 Ne57 «O HEKOTOpPBIX BOMpoOcax MpakTUKW NMpumeHeHus cT. 183 I'paxnaH-
ckoro konekca Poccuiickoit @enepanum»).

Jlexxariee B OCHOBE MPEICTaBUTENLCTBA MOJHOMOYHME MOXKET OBITh OCHOBAaHO Ha
1) 3akoHe (POOUTENH U YCHIHOBUTENU SIBISIOTCS 3aKOHHBIMU NPEACTaBUTEISIMU CBOMX
HECOBEPILIECHHOJIETHUX JI€TEH; KalnuTaH cygHa B cooTBeTcTBUE ¢ KomexkcoM ToproBoro
MOpEIUIaBaHUsl SBIISETCS NPEICTaBUTENEM CYIOBIAJeNblia U Ipy30Biajeiblia); 2) 10-
BEPEHHOCTH; 3) aKTe, YIOJIHOMOYEHHOTO Ha TO rOCyAapCTBEHHOIO OpraHa WM OopraHa
MECTHOTO CaMOyIpaBJieHHs (ONEKyHbI U MOMEYNTENN HA3HAYAIOTCs Ha OCHOBAHUU COOT-
BETCTBYIOLIEr0 aKTa OpraHa ONEKH M MOIMEYUTENbCTBA, KOTOPbIA B cooTBeTCcTBUU ¢ D3
«O0 oreke U MOMEUYUTETBCTBE» SBISETCS OPraHOM HCIOJHUTENILHOW BIACTU CYyOBEKTa
P®). Kpome Toro, moiHOMOYHE MOXKET SIBCTBOBATh U3 OOCTAHOBKH, B KOTOPOW JEHCTBYET
MpeJICTaBUTEINb (MIPOAABEL] B PO3HUUHOM TOProBiie, Kaccup B TeaTpe U T.I1.).

CyObeKTHBII cOCTaB MPEICTAaBUTENIBCTBA MIPEICTABIEH TPEMS Y4aCTHUKAMHU.

1) IlpencraBisiemblil — IO, HAACISAIONIIEE MTPEACTABUTEINS TTOJITHOMOYHUSIMU HA CO-
BEPILICHHUE ONPEACICHHBIX FOPUANUYECKUX TEUCTBUI. B OTAENBHBIX Cydasx moJj-
HOMOUHS, UX COJIEp’KaHusl U 00bEM OMPEENIIOTCS 3aKOHOM U UHBIMH PAaBOBBI-
MU akTamH. B kadecTBe mpencTaBisieMOro MOTYT BBICTYHATh JIIOObIE CyOBEKTHI
Ipa)XIaHCKOTO TpaBa (FOpUIUYECKUE JIHIa, (GU3HUECKHe 1A, HE3aBUCUMO OT
00beMa MX J1eeCIOCOOHOCTH, MyHUITUIIAILHBIC 00PAa30BaHUS H T. IT.).

2) IlpencraButens — JIUIO, IEUCTBYIOIIEE OT UMEHU U B MHTEpecax IMpecTaBiisie-
MOrO0, B IIpe/ieliax UMEIIIErocst y Hero nojsiHoMouus. [IpencraBurensiMu MOryT
OBITh, BO-TIEPBBIX, TIOJTHOCTHIO JICECIIOCOOHBIE TPaK/IaHe, BKITI0Yasi HECOBEPIIICH-
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HOJIETHUX I'Pa)KAaH, KOTOpbIE IPHOOPETH MOJHYIO AEECIOCOOHOCTh 110 OCHOBA-
HUSIM, TTPEYCMOTPEHHBIM 3aKOHOM (9MaHCHUITMPOBAHHBIC U BCTYITUBIINE B Opak
JI0 IOCTHKEHMs OpayHOro Bo3pacra). B Buje uckiloueHus B KayecTBe IMpel-
CTaBUTEINS IOPUAMYECKOTO JIUIa B cepe TOPTOBIN M OOCTYKHBAHUSA MOTYT BbI-
CTyIaTh pa’kJaHe, JOCTUTIINE TPYAOCIOCOOHOroO Bo3pacta — 16 ser. 3akoHOM
MOTYT YyCTaHaBJIMBATbCs 3alPEThl HA BBINOJIHEHUE NPEIACTABUTEIBCKUX (PYHK-
U OTJENbHBIMH CyObEKTaMU IpakaaHckoro mpasa. Tak, B cuiy cT. 51 I'TIK
P® He BnpaBe ObITh NPEICTABUTENAMU B CYJIE CIEIOBATENH, CyAbH, IPOKYPOPBI,
KpOME CJIy4aeB, KOIZla OHM BBICTYNAIOT B Ka4e€CTBE YIOJIHOMOUYCHHBIX COOTBET-
CTBYIOILETO CyAa, NPOKYpaTypbl WM 3aKOHHBIX IpefcTaButeseil. Bo-BTopsIx,
B KauecTBE MPEACTABUTEICH MOTYT BBICTYIATh IOPUAMYECKHE JIMIA, €CIU ITO
HE IPOTUBOPEYUT LIESAM U 3a7jadyaM, YKa3aHHbIM B YUPEIUTENbHBIX JOKYMEHTaX
IOPUINYECKOT0 JIMLA.

3) Tperbe nULI0 — IpaXkIaHUH UM IOPUAMYECKOE JIULO, C KOTOPHIMH BCJIEICTBUE
JEHCTBUM MpencTaBUTeNsl YCTaHABINBAIOTCS, U3MEHSIOTCS WM MPEKpalaloTcs
npaBa U 00A3aHHOCTHU y mpejcTabisiemMoro. Ciaenyer OTMeTHTh, YTO TPEThU JIH-
I1a HETOCPEACTBEHHO B OTHOIIEHUH MPEICTaBUTEIbCTBA HE yUacTBYIOT. OHAKO
HAJINYME OTHOILIEHHWH NMpeICTaBUTEIbCTBA OKA3bIBACT BIMSHUE HA OTHOIICHUS,
CKJIaJBIBAIOIINECS MEXIY NPEACTABUTEIEM M TPETHHM JIUIIOM, a TaKkKe IMpel-
CTaBIISIEMBIM U TPETHUM JIHIIOM.

[IpencraBuTenb BIpaBe COBEPLIATH /IS MPEICTABISIEMOIO CIIENKH, KaK MPeIyCMOT-
peHHbIE, TaK U HE MPEIyCMOTPEHHbIE 3aKOHOM, HO HE MpoTuBopeyaniue emy. OH cro-
COOEH OCYILIECTBIATh HE TOJILKO UMYILECTBEHHbIE, HO U HEKOTOPbIE HEMMYIIECTBEHHBIE
npasa (HarpuMep, opopMIICHHE U MoJady 3asBKH Ha Bblauy MaTeHTa Ha U300peTeHue).
BwmecTte ¢ TeM He A0ITycKaeTcsl COBEPLIEHUE Yepe3 IPEACTABUTENS CIIEN0K, KOTOPbIE 110
CBOEMY XapaKTepy MOT'YT ObITb COBEPIIEHbI TOJIBKO JIUYHO (HapUMEp, COCTABICHHE 3a-
BEIllaHUs, BblJlauya JJOBEPEHHOCTH, yIUIaTa aJlMMEHTOB, 3aKJIIOYE€HHE OpayHOro JOroBopa
U Jp.), @ TAK)KE UHbIE CHIEJIKH, IPEyCMOTPEHHbIE 3aKOHOM.

IIpencraBuTens He BIpaBe COBEPLIATh OT UMEHHU MPEJICTABIAEMOrO CAEIKH B OTHO-
HICHUHU ce0sl JIMYHO, a TaKKe JPYroro JIMia, NPeACcTaBUTeNIeM KOTOPOTO OJHOBPEMEHHO
SIBJIIETCS, 3@ UCKIIIOYEHHEM KOMMEPYECKOro MpesicTaBuTenbeTBa. Kommepueckuil npen-
CTaBUTEJIb — 3TO MPEIIPUHUMATENb, KOTOPbII MOCTOSHHO U CAMOCTOSITENIbHO COBEPIIACT
OT UMEHHU NpeANpHUHUMATENIEeH CAEIKH, CBA3aHHbIE C IPEANPUHUMATENbCKON JesITeNbHO-
cTbi0. KoMMepueckuii mpeicTaBuTelNb BIIPABE 3aKII0UaTh CACIKU, KOTOpble HUKTO UHOMH,
KpoMe Hero, coBepiiarh He MoxeT. Mmeercs B Buny cr. 184 I'K, npeaycmarpusaromnias
BO3MOXHOCTb 3aKJIFOUEHMSI IOTOBOpa KOMMEPUYECKUM MPEACTABUTEIEM, KOTOPbII OAHO-
BPEMEHHO SIBJIAETCS NIPEJCTABUTENIEM 00X CTOPOH (IpoJaBlia U MOKyIaTes, apeHa-
TOpa M apeHojares, 3aKka3uyuKka U NoApsSAYUKa U T. 11.).

OnHako AJIs TAKOTO OJHOBPEMEHHOTO IPEACTaBUTENLCTBA HEOOXOAUM PAJl YCIOBUIL.
Bo-nepBbIX, CTOPOHBI JOIKHBI OBITH COITIACHBI HA OZIHOBPEMEHHOE KOMMEpPYECKOe Mpe/-
CTaBUTENbCTBO (MCKITIOYEHHSI BO3ZMOXKHBI TOJIBKO B IIPElyCMOTPEHHBIX 3aKOHOM CITyYasix).
Bo-BTOpBIX, KOMMEpPUYECKHI IMPEICTaBUTENb JODKEH MMETh IOJIHOMOYHS, MpeaycMmar-
pHBAIOIIUE €r0 MpaBa Ha OJHOBPEMEHHOE MPEACTABUTENBCTBO (IMMCHMEHHBIN JTOTOBOP,
cofiepXallluii yKa3aHHsl Ha TIOJTHOMOYHS MPEICTaBUTENs, a IPU OTCYTCTBUU TaKuX yKa-
3aHUI — TaKKEe U JJOBEPEHHOCTh, BbIJIAaHHAS Ka)KIOH U3 CTOPOH).

KomMmepueckuii nmpenctaBuTellb 0053aH UCHOJHATH JaHHbIE €My MOpPY4YEHHs C 3a-
OOTJIMBOCTHIO OOBIYHOTO MpeANpUHUMATENS (T.€. HE 3JI0YNOTpPeOasiTh CBOUM OCOOBIM
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MOJIO)KEHUEM), COXPAHATh B TailHE CTABIIME €My HM3BECTHBIMU CBEIEHHS O TOPTOBBIX
C/IeJIKax M MOCJIe UCTIOIHEHHS JAHHOTO eMy mopydenus. Kommepueckuii mpencraBuTeb
BIIpaBe TPeOOBATh OT CTOPOH JIOTOBOPA (B PaBHBIX JIOJISIX, €CJIM MHOE HE TIPEAYCMOTPEHO
COIVIALIICHUEM MEX]y HUMH) YIUIaThl 00YCIIOBICHHOTO BO3HATPaXICHHUS U BO3MCILICHHS
MMOHECEHHBIX UM TIPH MCIIOJIHEHUU MOPYUYCHUS U3EPIKEK; OTCTYNaTh OT yKa3aHUU JOBe-
puTens B ero mHTepecax, 0e3 mpeasapureiabHoro 3ampoca o0 3toM (m. 3 ct. 973 T'K);
yACPKUBATh HAXOISIIUECS Y HEro BEIId, KOTOpBIC MOJIEKAT Iepernade JTOBEpUTEIIO,
B oOecriedyeHre cBoMX TpeOoBaHmii 1o goroopy (m. 3 ctT. 972 T'K); B ogHOCTOpOH-
HEM IOPSIKE 0TKa3aThCs OT JOTOBOPAa KOMMEPUECKOTO MPEICTABUTEIbCTBA TIPH YCIOBUH
MPEIBAPUTEIHHOTO YBEAOMIICHHS JAPYTrOil CTOpOHBI He mo3faHee ueM 3a 30 nHel, ecnu
JIOTOBOPOM HE TMPeTycMOTpeH Ooree mumTenbHbId cpok (1. 3 ct. 977 I'K).

8.2 [loBepeHHOCTb

AP
Joeepennocme — 5mo nucoMeHHoe YnoiHomouue, v10a6aemoe 0OHUM
A é JUYOM Opy2oMy OISl NPpedCmasumenbCmea nepeo mpemoumu IUYamu.

[To cBoelt mpupozae BbIa4a JTOBEPEHHOCTH MPEACTABISIET OO0 OTHOCTOPOHHIOKO
CHICJIKY, U3 YEero CJIEAYET, YTO JJIS Nepeaaqyn MPaBOMOYHHN 110 HEH JJOCTAaTOYHO BOJICU3b-
SIBJICHUSI OJTHOTO JIMIIA — TPE/ICTABISIEMOTO.

3akoH TpelyeT 00s13aTeIPHOTO COOIIOICHUS MTUCbMEHHOM (hOPMBI TOBEPEHHOCTH. J{0-
BEPEHHOCTH, BbIIaBacMasi Ha COBEPILCHHE C/CJIOK, TPEOYIOIMX HOTapUAILHOU (OPMBEI,
JIOJDKHA OBITh HOTApUAIBHO YIOCTOBEPECHA, 32 UCKIIFOYCHUEM CIIy4aeB, MPEIyCMOTPEH-
HBIX 3aKOHOM.

K HOTapuasibHO yJOCTOBEPEHHBIM JIOBEPEHHOCTSIM PUPABHUBAKOTCS:

e JIOBEPEHHOCTH BOCHHOCIYXAIMX U JIPYTUX JIUI], HAXOIAIIUXCSA HA WU3JICUYCHUU
B I'OCIIUTAJIAX, CAHATOPUAX U JPYI'UX BOCHHO-HC‘-IC6HLIX YUPCKACHUAX, YIOCTO-
BCPCHHBIC HAYaJIbHUKOM TAKOT'O YYPCKIACHUA, CTO 3aMCCTUTCIICM IO MCIUIINH-
CKOM 4acTH, CTapIIUM WIH ACKYPHBIM BPauoM;

® JIOBEPEHHOCTH BOCHHOCIYXalUX, a B IIyHKTaX AUCIOKALMX BOMHCKHUX YaCTEH,
COCTMHEHHUH YUpexKJACHUNH U BOSHHO-YUEOHBIX 3aBEICHUH, I/Ie HET HOTapHallb-
HBIX KOHTOP U JPYI'MX OPraHOB, COBEPLIAKOLINX HOTApPUAJIBHBIE IEUCTBUS, TAK-
K€ JIOBEPEHHOCTH pabouMX M CIyXallluX, YWIEHOB UX CEMEH M WIEHOB ceMei
BOCHHOCITYXAIIIUX, YI0CTOBEPEHHbIE KOMAHIUPOM (HayaJIbHUKOM) YacTH, yUupe-
KICHUs, 3aBEICHUS,

® JIOBCPCHHOCTHU JIMIL, HAXOAAIIUXCA B MCCTAX JIMIICHUA CB06OI[IJI, YAOCTOBCPCH-
HBIC HAYAaJIbHUKOM COOTBCTCTBYIOLICTO MECTA JIMIICHUA CBO6OZ[BI;

® JI0OBEPEHHOCTH COBEPLIEHHOJICTHHUX JI€ECIIOCOOHBIX I'PakK/iaH, HAXOAALIUXCSA B y4-
PEKACHUAX COLMATILHOM 3allUThl HACEIECHUS, YIOCTOBEpEHHbIE aJIMUHUCTPALIU-
€1 ATOTr0 yUpeKIEHUs WIN PYKOBOAUTEIEM (€10 3aMECTUTENIEM) COOTBETCTBYIO-

IIEr0 OpraHa COLUAIBHON 3aILUThI HACEIICHHS.
Jliid ciydyaeB noyiydeHus 3apadoTHON MIaThl, CTUIIEHIUH, IEHCUH, T0COOUH, aBTOp-
CKOTO BO3HAarpakJeHUs, BKJIAJOB TpakJaH B OaHKax, IEHEKHOH M IMOCBUIOYHOU KOp-
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PECHIOHICHIIMHY B OPTaHU3ALMAX CBSI3U JOBEPEHHOCTbh MOXET OBITh YIOCTOBEPEHA Opra-
HU3alKeH, B KOTOPOH JOBEpUTENh paboTaeT WK YUUTCSA, KUIUITHO-IKCIUTyaTalluOHHOMN
opraHu3alnuei o MecTy ero >KUTeJIbCTBA U aIMUHUCTPALMEeN CTAllMOHAPHOTO JIeYeOHOro
YUPEXKIEHUS, B KOTOPOM OH HaXOAMTCS Ha U3JICUEHUM.

JIOBEPEHHOCTb OT UMEHHU IOPUAMYECKOTO JIMLA BBIAAECTCA 3a IOAMUCHIO0 €T0 PyKOBO-
JUTENS WM MHOTO JIUIA, YIIOJTHOMOYEHHOTO Ha 3TO €r0 YYpeAUTEIbHBIMU TOKYMEHTaMH,
C IPWIOKEHUEM IIeYaTH 3TOH opraHu3aluu. JJOBEpEeHHOCTb OT MMEHH HOPHUIUYECKO-
r0 JHIa, OCHOBAaHHOI'O HAa IrOCyJapCTBEHHOW WM MYHHUIMIIAJIBHOW COOCTBEHHOCTH, Ha
MOJlyYE€HUE WJIM Bblady JACHEr M JPYIMX HMMYIIECTBEHHBIX LEHHOCTEH MOKHA OBITh
MOJMCcaHa TaKXKe TIaBHBIM (CTapuIMM) OyXrajaTepoM 3TON OpraHHu3aliH.

Cpok neicTBUS TOBEPEHHOCTH OIpPaHUYEH M HE MOXKET INpeBblarth 3-x jeT. Eciu
B JIOBEPEHHOCTU CPOK HE yKa3aH, OHa COXpaHsSET CHJIy B TeueHue 1 rojga ¢ MoMeHTa
ee coBepuieHus. VICKIIIO4eHHs COCTAaBIIAIOT HOTapHAJIbHBIE JOBEPEHHOCTH Ha COBEpIIE-
HHE JICMCTBUM 3a TpaHulieil. Eciu He yka3aH CpOK JAEHCTBUS TAKOW JOBEPEHHOCTH, OHA
COXpaHSET CUIIY 10 OTMEHBI JINLIOM, €€ BBIIABLIMM.

OtcyTcTBHE B JOBEPEHHOCTH [aThl €€ COBEPIICHHs BJIEYET HUYTOKHOCTH TaKOU
JIOBEPEHHOCTU. B 10BEpeHHOCTH TOKHO OBITh YKa3aHO JIMIIO, KOTOPOMY OHa BbIJaHa,
a TaKXKe JIMLO, BBIIABILIEE TAKylO IOBEPEHHOCTb.

JIuo, KOTOpOMy BbIIaHA JOBEPEHHOCTh, 003aHO JIMYHO COBEPIIUTH Te JEHCTBUS,
Ha KOTopble ymnonHomodeHo. OpHako B cuiy cr. 187 I'K oHO MoxkeT neperoBepuTh
UX COBEpPLICHHE APYroMy JHILY, €CIU YIOJHOMOYEHO Ha 3TO JIOBEPEHHOCTBIO, JHUOO
BBIHYX/ICHO K 3TOMY B CHJIy OOCTOSITEIIBCTB, /Ul OXPaHbl HHTEPECOB JIMLA, BBIAABILETO
noBepeHHOCTh. [lepenaBuinii MOJTHOMOYUS IPYroMy JIUIY JOJDKEH U3BECTUTH 00 ATOM
BBIJIaBILIETO JI0BEPEHHOCTh U COOOIUTH €My HEOOXOAUMBIE CBEACHUS O JIULIE, KOTOPOMY
nepeJaHbl IOJTHOMOYMS. B IPOTMBHOM Cilydae OH HECET OTBETCTBEHHOCTH 3a JEHCTBHS
MOCIIETHETO, KaK 32 CBOM COOCTBEHHEIE.

ITepenoBepue odopmiisiercss B HOTapualbHON (hopme, 3a HCKIIIOYEHUEM CIIydyaes,
npexycMoTpeHHbIX 1. 4 cT. 185 'K P®. Cpok nelicTBus nepenoBepusi HE MOXKET IIpe-
BBIIIATh CPOKa AECHCTBUSA CaMOM JOBEPEHHOCTH; NPEKpAIlIEHUE JOBEPEHHOCTH BIIEUET
MpeKpaleHNe NePEIOBEPUsI.

B cBs3u ¢ TeM, 4TO MPEACTaBUTEIBCTBO HOCUT JIMUHBIA XapakTep U OCHOBAaHO Ha
JIOBEpUH, 3aKOHOM YCTaHOBJIEHO, YTO JIMIO, BhIJABIIEE JOBEPEHHOCTD, BIIpaBe B J11000€
BpeMsI OTMEHUTh TOBEPEHHOCTh WJIM MEpeloBEpUE, a JUI0, KOTOPOMY BblJaHa T0BEPEH-
HOCTb, — OTKa3aThCs OT Hee, 4To Oy/ieT 03Ha4YaTh IPEeKpalleHue AeHCTBUS JOBEPEHHOCTH.
Cornamenye 00 0TKa3ze OT 3TUX MPaB HUYTOXKHO.

JleiicTBHE TOBEPEHHOCTH MPEKpAaIlaeTcsi TakKe C UCTEUEHHEM CpPOKa ee JeHCTBUS,
CO CMepThbIO (IIPEKpallleHHEeM JESITEIbHOCTH) JIMIA, BBIJABLIETO JOBEPEHHOCTh, WM
CMEpThIO (IpEeKpaleHUEM AEATEIbHOCTH) JIUIA, KOTOPOMY Oblila BbIAHA TOBEPEHHOCTD,
a TaKKe B Cllyyae NMPHU3HAHUSA ATHUX JIUI] HEJACECIIOCOOHBIMH, OTPAHUYEHHO JEeecroco0-
HBbIMH, 0€3BECTHO OTCYTCTBYIOLIHUMH.

ITpekpaiieHre JOBEpEHHOCTH 00S3bIBAET JIMIIO0, KOTOPOMY JIOBEPEHHOCTh ObLIa BbI-
JlaHa, WIX €T0 IIPABOIIPEEMHUKOB HEMEJIEHHO BEPHYTh €€. YHUUTOXKEHUE 1I0BEPEHHOCTH
MIPUPABHUBAETCS K €€ BO3BpATYy.

Jluio, oTMeHMBIIEE JOBEPEHHOCTh, 00A3aHO HM3BECTUTH 00 ATOM JIMIO, KOTOPOMY
JIOBEPEHHOCTD BbIJIaHA, a TAKXKE U3BECTHBIX €MY TPETBUX JIUL, /Ul IPEICTaBUTEIbCTBA
nepes KOTOPbIMH JaHa JIOBEPEHHOCTh. Takas ke 0O0s3aHHOCTb BO3JIaraeTcsl Ha IMpaBo-
MIPEEeMHUKOB ATOTO JIMIA (B TOM YHCJIE MPU MPEKPALICHUH IEATEIbHOCTH I0PUINYECKOTO
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JMIA) B CIIy4ae ero CMEpPTH, IPU3HAHUS HEJIeeCTIOCOOHBIM, OTPaHUYEHHO JIEECIIOCOOHBIM
Wi 6€3BECTHO OTCYTCTBYIOIINM.

[TpaBa 1 00s13aHHOCTH, BOSHUKIINE B PE3yNIbTaTe ACUCTBUH JINIA, KOTOPOMY BBIJaHA
JIOBEPEHHOCTB, JI0 TOTO KaK OHO Y3HAJIO O MPEKPALICHUH TIOBEPEHHOCTH, COXPAHSIOT CHITY
JIg 1A, BbIAABHICTO JOBCPCHHOCTH (CFO HpaBOHpeeMHI/IKOB) B OTHOHICHHUH TPETBHUX
UL, DTO NPaBHIIO HE MPUMEHSETCS, €CIIN TPEThE JIUIO 3HAJIO WM JODKHO OBUIO 3HATh
0 MPEKPAIICHUU ICUCTBUS JOBEPEHHOCTH.

1) B uem cocTtouT npaBoBO€ 3HAYCHHUE MPEACTABUTEIHCTBA?

2) Kaxumu yyacTHMKaMM IPEICTaBIIEH CyObEKTHBIN COCTaB MPEICTaBUTEIbCTBA?
3) HazoBuTe BuIbI NPEICTABUTENBCTBA.
4) Kakue TpeboBaHUs NPEABABIAIOTCSA K COAEPKAHUIO JOBEPEHHOCTH?

5) HazoBute OCHOBaHUS MPEKPALLIEHUS JOBEPEHHOCTH.



Jlekuunsa 9

NWHCTUTYT CPOKA B NrPAXXOAHCKOM
[MPABE. CPOK MCKOBOW OJABHOCTU

1) Ionsmue cpoka, npasuia e2o UCHUCiIeHUs
2) Ilonsmue uckosotl 0agHoCmu

3) Ilpuocmanosnenue, nepepvlé u 60CCMAHOBIEHUE MEYEHUS CPOKA UCKOBOLL
oasHocmu

4) Iocreocmsus ucmedenust Cpoxka UCKOBOU 0A8HOCMU

9.1 lNoHATKE cpoka, NnpaBuria ero UCHUCNEHUs

TepMUH «CpOK» UMEET ABOSIKOE 3HA4YCHHE. Tak Ha3bIBAIOT JIMOO OMpEIeICHHBIN Tie-
puoz BpeMeHH, 1100 MOMEHT BpeMeHH. B rpaxxaaHnckoM mpaBe JaHHOE TOHSATUE HCTIOJNb-
3yetcst B 000MX cMbIciax. B cucreme ropuandecknx (pakToB CPOK OTHOCHTCS K COOBITH-
M, IIOCKOJIBKY HACTYHACT HUJIM UCTCKACT HEC3aBUCUMO OT BOJIU Hwﬂeﬁ.

I'pak1aHCKO-TIPaBOBBIE CPOKH MOTYT OBITh KJIACCHU(DUIIUPOBAHBI IO Pa3IHMYHBIM OC-
HOBAHUSM.

e B 3aBucHMOCTH OT TOTO, KEM YCTaHABIWBAIOTCS CPOKH, OHHM OBIBAIOT: HOpMA-
mueHvie, 002080pHbIE U CyOeOHble.
HopmaTuBHBIE CPOKH YCTaHABIMBAIOTCS 3aKOHOM (MCKOBasi JAaBHOCTh; JICHCTBHE
IaTeHTa Ha M300peTeHHe, MOJIEe3HYI0 MOJIENb, IPOMBIINIICHHBIN 00paser; aei-
CTBHE MCKJIIOYHUTEIILHOTO aBTOPCKOTO IPaBa; BOSHUKHOBEHHUE JEECIOCOOHOCTH;
NPUHSATHE HACIENICTBA U T. /1.). JIorOBOpHBIE CPOKH OTIPEEIIAIOTCS COTIAIIEHUEM
CTOpPOH, a cyAeOHble — cyaaMu oOLIeH I0pUCIUKINY, apOUTPAKHBIMHU U TPETEH-
CKUMHU CYJIaMH.

e B 3aBUCHMOCTH OT Ha3HAUEHUSI BBIACTISIOTCS: CPOKU, NOPOHCOAOUUE 2PANCOAH-
cKue npasa (HaCTyIUJICHUE JAeeCrOCOOHOCTH; MPUOOpETeHNE MpaBa COOCTBEHHO-
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CTH HAa MMYIIECTBO B CWIy TPUOOpETATeIbHOW AABHOCTU U JP.); CPOKU OCY-
wecmenenus 2paxcoanckux npae (TMpecekareibHbIe, TapaHTUIHbBIC, MTPETEH3U-
OHHBIC CPOKH, CPOKH TOJHOCTH); CPOKU UCHOTHEeHUs obsizanHocmell (yCTaHaB-
JUBAIOTCS COTJIAIIICHUEM CTOPOH) U CPOKU 3Aujumbvl 2paricOaHcKkux npas (Cpoku
HMCKOBOW JaBHOCTH).

e [lo xapakTepy onpeneneHusi CpPOKU MOAPA3AEIAIOTCA Ha umnepamughvie (Onpe-
ACJICHBI 3aKOHOM U HE MOT'YT OBITH U3MEHEHBI COIVIAIIIEHUEM CTOpOH) H OuUcno-
3umueHvle (XOTSI M IPEAYCMOTPEHBI 3aKOHOM, HO MOTYT OBITh M3MEHEHBI COIvIa-
IICHUEM CTOPOH); abcontomuo onpedenentvie (YKa3bIBAIOT HA TOYHBI MOMEHT
WIN TICPUOJ] BPEMECHHU, C KOTOPBIM CBSI3BIBAIOTCSI TIPABOBBIC MOCIEIACTBHUS), OM-
HOCUMeNbHO onpedeneHnble (XapaKTepU3yI0TCs MEHbILEH TOUHOCTBIO, HO TaKXkKe
CBSI3aHBI ¢ KOHKPETHBIM MOMEHTOM HWIIM TIEPUOJOM BPEMEHHU) U HeonpeoeieH-
Hble (KOTJa 3aKOHOM HIJIA JIOTOBOPOM CPOK HE YCTaHOBIICH); 0Owue (KacaroTcs
BCEX YYaCTHHKOB TPXIAHCKHUX NPABOOTHOILCHUI) U cneyuanvhvie (ICUCTBYIOT
B CJIy4Yasix, MPETyCMOTPEHHBIX 3aKOHOM).

JlelicTBy1OI1IEEe 3aKOHO/IATENILCTBO JIOIYCKAET PAa3INiHbIe CLIOCOOBI ONPEIETIEHHS CPOKOB.
3T0 MOXeT ObITh KaJleHAapHas JlaTa; Nepuol BPEMEHHU, HCUUCIISEMBIN ToaMH, Mecsia-
MU, HEJENSIMH, THSIMH, YyacaMH; yKa3aHHe Ha cOObITHE, KOTOpOe HEU30eKHO HOTKHO
HaCTyIUTh.

TeueHne cpoka, OnpeAeNeHHOrO MEPUOJOM BPEMEHH, HAYMHAETCS Ha CIETYHOIINN
JIeHb T0CJIe HACTYIUIEHUS KaJleHJAApHOW NaThl WM COOTBETCTBYIOLIETO COOBITHS, KOTO-
pBIMH OTIpe/ieieHo ero Hadaso. Tak, ecinu Hacienonarenb ymep 14 cenrsaops 2005 ., To
TEYCHHE 6-MECSIIHOTO CPOKa JIJIsl MPUHATHS HacleACTBa HauHeTces ¢ 15 centsaops 2005 .

Ilopsanok onpeneneHuss OKOHYaHMsI CPOKaA, UCUUCIIAEMOTO IIEPUOJOM BPEMEHHU, IIpe-
JyCMaTpUBAET, YTO, BO-IIEPBbIX, TOAUYHBIA CPOK UCTEKAET B COOTBETCTBYIOIIEM MECSLE
U yucie nocneanero roga. Hanpumep, ecinu 25 ¢espans 2012 r. Hayasiock UcYUCIEHUE
3 JeTHEro CpoKa, TO MOcaeHUM ero JHeM Oynet 25 ¢espans 2015 r. Bo-BTopsix, Mecsy-
HBI CPOK MCTEKaeT B COOTBETCTBYIOIIEM YHUCIIE MOCieqHero mMecsma. Hanpumep, cpok
B 2 Mecsa, HauaBmuiics 30 anpens, OyaeT cuutarbes uctekmmm 30 uroHs. B-TpeThux,
CPOK, MCUYUCISEMBIA HENCIISIMU, CUYMTACTCS MCTEKIIUMM B MOCJIEAHUN JEHb MOCIEIHEN
Henenu. TakuM oOpa3oM, HelENbHBIM CPOK, HayaBLIUMiics B cy0OOTY, MmpU3HaeTcs uc-
TEKIIUM B cy000Ty cieayrouieil Henenu. B-ueTBepThiX, CpOK B MOJIMECSIa CUUTACTCS
paBHBIM 15 mHAM.

B cnyuae, korna cooTBETCTBYIOIIAs 1aTa MU MOCTEIHUIN IeHb MEPUOIa TPUXOAITCS
Ha Hepabouuil JeHb (BBIXOJHOM WM MPa3IHUYHBIN), CPOK MPU3HAETCS HACTYMHUBIIUM
WIA COOTBETCTBEHHO MCTEKUIMM B Omkaimmii pabounii genb. O0s3arenbeTBO MpU3Ha-
€TCs1 BBIMOJIHEHHBIM B CPOK, €CJIM 3TO MPOU30ILI0 10 24 4acoB COOTBETCTBYIOIIETO JTHS.
B nanHOM citydyae UMeroTCs B BUIy 00s13aTeNbCTBA € ydacThueM (GU3NYECKUX JIHIL, a TAKKE
OpraHU3alMi C KpynIOoCyTOYHOU GopMoit paboThl (mouta, Tenerpad). Ecnu opranuza-
Ul UMEET OTpaHWYeHHOE BpeMs palboThl (Hampumep, A0 18 "acoB), Cpok cuuTaercs
HCTEKIIUM C MOMEHTA 3aBEPIICHUS MOCIEIHETO Yaca padoThl OpraHu3aIUH.
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9.2 lNoHATME NCKOBON OABHOCTU

Hckosaa oaenocmp —2mo cpok 07 3auumvl Npaea no UcKy Iuyd,
npago Komopozo HapyuleHo.

[To ucTeueHnn COOTBETCTBYIOIIETO CPOKA TOTEPIEBIIAs CTOPOHA JIUIIIAETCS BO3MOXK-
HOCTH TpeOOoBaTh B CyJIe 3allUThI HAPYIICHHOTO MpaBa. BakHO UMETH B BULY, UTO C HCTE-
YeHHEM JIaBHOCTH IOTallaeTcs He MpaBo Ha oOpallleHre ¢ UCKOM B CYJI, 2 BO3SMOKHOCTh
OCYIIECTBUTH B MPUHYAUTEIHHOM TOPSIIKE CaMO HapyIlIeHHOE CyObeKTUBHOE TipaBo. Ta-
KM 00pa3oM, MHCTUTYT MCKOBOW JAaBHOCTH MPU3BAH JUCIMILUIMHAPOBATH YYACTHUKOB
TPaKJAHCKOTO 000pOTa, CTUMYJIHPOBATh UX AKTUBHOCTh BO B3aUMHBIX TPEOOBaHUAX IO
OCYIIECTBIICHUIO MPUHAATICKALTUX UM IPaB M 00S3aHHOCTEH.

HckoBasi TaBHOCTD SIBJISIETCSI CPOKOM, UMIIEPATUBHBIM 1O MPOAOIKUTENEHOCTH, HO
JYCTIO3UTUBHBIM 110 TpUMEHEHUT0. [IpogomKUTEIbHOCTD CPOKA NCKOBOM TABHOCTHU yCTa-
HaBJIMBAETCAd 3aKOHOM M IO OO0IIeMy MpaBUIy cocTaBisieT Tpu roga. Cpokud UCKOBOI
JABHOCTH U MOPSJIOK MX MCYUCICHUS HE MOTYT OBITh U3MEHEHBI COTNIAIIICHUEM CTOPOH.
[IpumensieTcst xe UCKOBasi IABHOCTH CYJIOM TOJIBKO IO 3asiBJICHUIO CTOPOHBI B CIIOPE, Clie-
JAHHOMY JI0 BBIHECEHHUS Cy/IoM petieHus. OTcrona cieayeT, YTo CyJl He MOXET 10 CBOEeH
VHUIIMATUBE TIPUMEHSATH HOPMBI TIpaBa 00 MCKOBOW JAaBHOCTH, PaBHO KaK HE JOJDKEH
Ipeayararb OTBETUUKY COCJIAThCS HA UCTEUEHHUE CPOKA UCKOBOM J1aBHOCTH.

JIeHCTBYIOIIMM TpakIaHCKUM 3aKOHOJATEIbCTBOM, TTIOMUMO OOIIEro Cpoka, mpey-
CMOTPEHBI CIIEIMaIbHbIE CPOKM UCKOBOW JaBHOCTH. Hanmpumep, CpoK MCKOBOW JaBHOCTH
JUTS TIPU3HAHUS OCTIOPUMOM CHIeTTKH HeJIeHCTBUTEIBbHOM ycTaHoBieH B 1 rox (1. 2 cT. 181
I'K); nns TpeboBaHui, MPEeABIBISIEMBIX B CBA3HM C HEHAAJIES)KAIUM KaueCTBOM pPaboTHl,
BBIMOJIHEHHOH 110 toroBopy nofpsiaa, — 1 rox (1. 1 ct. 725 I'K); mo TpeGoBaHusIM, BbITE-
KaIoIIMM U3 epeBOo3KHU rpy3a, — 1 rox (1. 3 ct. 797 I'K); no TpeboBaHusIM, BEITEKAIOIIUM
W3 JIOTOBOpa UMYIIIECTBEHHOTO CTPAaXOBAaHMSI, 32 MCKIIFOUEHHUEM JIOTOBOpPA CTPAXOBAHUS
pHUCKa OTBETCTBEHHOCTH 10 00s3aTeIbCTBAM, BOSHUKAIOUIMM BCJEICTBUE NMPUUYUHEHUS
Bpe/Ia KU3HH, 37J0POBBIO WU UMYIIECTBY Apyrux juil, — 2 roaa (m. 1 ct. 966 I'K). Jlns
CHELUAJbHBIX CPOKOB MCKOBOM JAaBHOCTU YCTAHOBJIEH TOT K€ IPABOBOM PEXKHUM, YTO
U 751 O0IIEero Cpoka, T. €. Ha HUX B TIOJTHOW Mepe pacrpoCTPaHSIOTCS MpaBUiia O mepe-
pBIBE, TPUOCTAHOBIICHUH, HCTCUYEHUU CPOKA UCKOBOM JTABHOCTH.

HckoBast 7aBHOCTh HAYMHAET T€Yh C MOMEHTA, KOT/Ia JTUII0 Y3HAJIO WM JOJKHO OBLIO
y3HaTh O HAPYIICHUH CBOETO MpaBa. M3bATHs U3 3TOrO MpaBuja MOTYT YCTaHABIUBATHCA
I'paxxganckuM KOAEKCOM WJIM MHBIMU 3akoHamu. Tak, comtacHo m. 3 ct.7 25 I'K, eciou
3aKOHOM, UHBIMH NPABOBBIMU aKTaMM WMJIM JOTOBOPOM IOAPSAJIa YCTAHOBJIEH rapaHTHM-
HBIN CPOK U 3as1BJICHHE I10 MIOBOY HEAOCTATKOB pe3ynbTara paboThl CAeTIaHo B Ipeaesiax
rapaHTUMHOIO CPOKa, TEYEHUE CPOKA MCKOBOM JIaBHOCTH HAUMHAETCS CO JIHS 3asBJICHUSA
0 HeJoCTaTKax.

ITo obs3aTenbCTBaM € ONpENIeNEeHHBIM CPOKOM HCIIOJHEHUsl TeUeHHE MCKOBOM J1aB-
HOCTH HauMHAETCs M0 OKOHYAHUM Cpoka ucrnosiHeHus. Ilo obs3arenscTBaM ¢ Heompe-
JICJIEHHBIM CPOKOM HCIIOJIHEHUSI WM CPOK MCIIOJIHEHUSI KOTOPBIX ONPEIEIEH MOMEHTOM
BOCTpeOOBaHMsI, TCUEHUE UCKOBOM JaBHOCTH HAUMHAETCSI C MOMEHTA, KOrJia y Kpenuropa
BO3HHKAET NPaBO NPEIbIBUTH TpeOOBaHHE 00 UCIIOTHEHUH 00513aTeIbCTBA, a €CIIU JJOJIK-
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HUKY MPEIOCTABJICH JIbIOTHBIA CPOK IS UCTIOTHEHUS TAKOTO TPEOOBaHUS, HCUUCIICHUE
WCKOBOM JTABHOCTH HAYMHAETCS 10 OKOHYAHUHU yKa3aHHOTO cpoka. [1o perpeccHbIM 00s-
3aTeNIbCTBAM TEUEHHE HCKOBOM JABHOCTH HAYMHAETCS C MOMEHTA MCITOJIHEHHSI OCHOBHOI'O
00s13aTeNnLCTBa.

Ilepemena muIl B 00s13aTeIbCTBE (MIEPEBO/ A0JITa U MEPEXO/I MpaBa TPeOOBaHMS Kpe-
TUTOPA K JPYrOMY JIMILY) HE U3MEHSET CPOK MCKOBOW JABHOCTH M MOPSIOK €r0 MCUHC-
nenust. Tak, eciM CPOK MCKOBOW JAaBHOCTH IO KOHKPETHOMY TpaBy TpeOOBaHWs Hadaj
TeYb eIle MPH KU3HU HACIICOAATENs, TO JUISl €r0 HACJICAHUKOB OH ITPOIOJDKACTCS.

9.3 lNpuocTtaHoBNeHWe, NepepbiB, BOCCTAHOBIEHNE
TEYEHMS CpOKa NCKOBOM AaBHOCTHU

B tedyenue cpoka MCKOBOW JaBHOCTH MOT'YT HACTYIUTh OOCTOSITENILCTBA, U3-3a KOTO-
PBIX JIMIO HE CMOYKET CBOEBPEMEHHO IPEIbABUTH MCK O 3aIUTE CBOErO HAPYLIEHHOTIO
npaBa. [lepedyenpb naHHBIX 00cTOATENLCTB yKa3aH B cT. 202 I'K:

® HEINpEeOoJ0JIMMAast CUila — YPE3BbIYANHOE U HENPEAOTBPATUMOE IIPU TAHHBIX YCIIO-
BUSAX OOCTOSITENBLCTBO (Hampumep, 3eMJIETpsCeHUE, HABOJHEHUE, BOCHHbBIE JIEH-
CTBMSI, SIIUIEMUH, 3a0aCTOBKU U T.11.);

e HAXOXJEHHE UCTIA WIM OTBETUMKA B cocTaBe BoopyxkeHHbx Cuil, mepeBeneH-
HBIX Ha BOCGHHOE IOJIOKEHHE (IPU3bIB TpakJaHMHA B MUPHOE BpeMs Ha JAEH-
CTBUTCJIbHYIO CJ'IY)K6y B apMHIO HC CIIYKUT OCHOBAHUCM IJIA IMMPUOCTAHOBJICHUA
CpOKa MCKOBOM JIaBHOCTH);

° MOpaTOpHﬁ, T.C. YCTAHOBJICHHAsd Ha OCHOBC 3aKOHa HpaBI/ITCJ'IbCTBOM P® ot-
CpOYKa HMCIIOJIHCHUA O6$ISaTCJ'IBCTBa;

® [IPUOCTAHOBJICHUC HeﬁCTBHH 3aKOHa WUJIM UHOTI'0 MMPAaBOBOI'0 aKTa, PpETyIUPYIOIIC-
ro COOTBCTCTBYIOIIMEC OTHOLICHUA,

e COIVIAllIEHHE CTOPOH O MPOBEACHUU MPOLEAypbl MeTualuu (anbTepHATHUBHAs
MpoLeypa YPeryJIupoBaHusl CIIOPOB C y4aCTUEM B KaueCTBE MOCPEIHMUKA He3a-
BHCHUMOTO JIUIa — MEANATOPA).

CamocTosTeNnbHOE OCHOBAHUE AJIs1 IPUOCTAHOBIICHHS CPOKA UCKOBOW JJABHOCTH IIpe-
nycMoTpeHo yacThio 2 cT. 204 T'K: ecnu cynom octasieH 6e3 paccCMOTPEHUS UCK, TIPEIb-
SIBICHHBIA B YTOJIOBHOM JI€JI€, TO HauaBILIEECS 10 NPEAbSIBICHUS MCKa TEUEHUE CPOKa
MCKOBOH J1aBHOCTU IPUOCTAHABIMBAETCS 70 BCTYIUICHUS B 3aKOHHYIO CHUJIY IPUTOBOpa
cyza, KOTOpBIM MCK OCTaBlleH 0e3 paccMoTpeHus. Bpems, B TeueHne KoToporo 1aBHOCTh
OblIa MPUOCTAHOBJICHA, HE 3aCUMTHIBACTCS B CPOK MCKOBOM AaBHOCTU. [Ipu sToM ecnu
OCTaBIIAsICA YaCTh CPOKA MEHEee O-TH MECSILEB, OHA YIUIMHAETCS 10 6-TH MECSIIEB.

OcHoBaHus Ui NPUOCTAHOBJICHUS TEUYEHUSI CPOKAa MCKOBOM JABHOCTU MOTYT OBITH
MIPEeyCMOTPEHbl TakKe MHBIMU 3aKkoHamu. Tak, Hampumep, B cuiy cT. 412 Konekca
Toprosoro moperuiaBanus P®, B ciiydae, eciu ucHuciIeHUE CyMMbl TpeOOBaHUSI 3aBUCUT
OT pacyeToB Mo 00Iel aBapuu, TEUEHUE CPOKA UCKOBOM TaBHOCTH MPUOCTAHABIUBACTCS
Ha BpeMsl CO JHS BBIHECEHMS IUCIAIepOM MOCTAHOBJICHHS O HATHYUU OOIIeH aBapuu
U J10 AHS NOJYYEHUs AUCIAIIY 3aMHTEPECOBAHHBIM JIULIOM.

VYKka3aHHbIe 0OCTOSTENILCTBA IPUOCTAHABIMBAIOT TEUEHUE CPOKa UCKOBOM JIaBHOCTH,
€CJIM TOJBbKO OHM BO3HUKIM U MPOJOJKAM CYIIECTBOBaTh B TMOcienHUE 6 MecsIeB
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JABHOCTHOTO CPOKa, a €CJIM ATOT CPOK paBeH 6-THM MecsllaM WIH MEHee 6 MecCsIeB —
B TEUCHHE CPOKA JTABHOCTH.

Co nmHs mpekparieHus 00CTOATENbCTBA, TOCTYKUBIIIETO OCHOBAHUEM JIJIsl TIPUOCTA-
HOBJICHUS CPOKa MCKOBOM JTABHOCTHU, €r0 TeueHue npoaosnkaercs. [Ipu 3ToM ocTaBiasics
YacTh CPOKa YIJIUHSIETCS J0 6-TH MECSIEB, a €ClIM CPOK MCKOBOM JaBHOCTH pPaBEH 6-
TH MecsIlaM WK MeHee 6 MECsIEeB — 10 CpOKa JIaBHOCTH.

B ciydae, korma ocHOBaHMEM MPHUOCTAHOBICHUS TEUYCHHUSI CPOKA MCKOBOM JaBHOCTH
SIBUWIOCH 3aKJIIOUEHHOE CTOPOHAMHU COIVIAIIEHHE O MPOBEACHUM MPOLEAYpPhl MEAHAIINH,
TEUCHHE MCKOBOM JTABHOCTU NMPHOCTAHABIMBACTCS C MOMEHTA 3aKJIIOYEHUS] TaKOTO CO-
IJAIICHUS J0 MOMEHTa MpEeKpalleHHUs NpoUeAypbl Meauanud. MOMEHT MpeKpaiieHus
MpOLEAYPbl MEeIUAlUU OMpeaeNseTcs B cOOTBeTCTBUM ¢ DenepanbHbiM 3aKkoHOM «O0
aNBTEPHATUBHON MPOIelype YPETYIHPOBAHUS CIIOPOB C YUaCcTHEM MOCpeaHuKa (Ipole-
nype Meauaiumn)». B coorBercTBuM ¢ 1. 3 ¢T. 13 yka3aHHOro 3akoHa CPOK MPOBEJICHUS
MPOLIETypbl MEAHAIIMM HE JTOJDKEH MpeBbimarh 180-Tu gHEH, 3a MCKIIOYEHHEM CpPOKa
MIPOBEICHUSI TIPOIICTYPhl MEIUAIIMH TTOCIE TEePeaad Cropa Ha PaCCMOTPEHUE Cy/la WIIH
TPETEUCKOro cyaa, He MpeBblaroero 60-Tu JHeu.

OT npuOCTaHOBIIEHUSI UCKOBOW IaBHOCTH CJIEIyEeT OTJIMYaTh MEepEPbIB UCKOBOM J1aB-
HocTu. OCHOBAaHUSIMU JUIsI TIEPEPhIBA TEUEHUSI CPOKA UCKOBOM JTABHOCTHU CIIYKar:

e TIpenbsABICHUE MCKA B YCTAHOBJICHHOM MOPSJKE, T.€. C COOMIONEHHEM MpaBUIl
O MOABCAOMCTBCHHOCTH, MOACYAHOCTH, HALJIC)KAIIUX CTOPOHAX B CIOpPE, IIpeC-
TEH3UOHHBIX CPOKax M T.[. (€ClIM MpexbsBICHHBI UCK OCTaBJIEH CyaoM 0e3
paccMOTPEHHUs], TO HauaBIlIeecs O NPEIbsBICHHs UCKa TEUEHUE CPOKAa UCKOBOM
JTABHOCTH IPOJOJIKAeTCs B 00IIEM MOpsAKe);

® COBEpIICHHE OOS3aHHBIM JIMIIOM J0 WCTEUEHHUS CPOKa MCKOBOW AaBHOCTH JEH-
CTBUH, CBUICTEIHCTBYIOIINX O MIPU3HAHUU JIONTA (COOOIICHHUS TUTIA <JIOJIT TIPH-
3HAIOY, yIIJIaTa YacTH JI0Jra, IMpockda 00 OTCPOUKE, 3asBICHUE O 3a4eTe BCTPEU-
HOTO TpeOOBaHMS U JIp.).

Bpewmsi, ucrekmiee 10 o0CTOSTENHCTBA, MOCTYKHUBIIETO OCHOBAaHUEM IS TEpEphIBa
CpOKa MCKOBOI JaBHOCTH, BO BHMMaHHUE He mnpuHuMaercs. [lociie mepepniBa TeueHue
MCKOBOH JaBHOCTH HAYMHAETCS 3aHOBO Ha BECh CPOK.

B uckimounTeNnbHBIX ClydasiX Cyl, YCTaHOBUB, YTO MPaBO HCTIA JEHCTBUTEIHHO
HapyIIeHo, HO MUCTEK JABHOCTHBIM CPOK, O MPUMEHEHUH KOTOPOTO 3asBIIIET OTBETYHK,
MOXKET BOCCTAHOBHUTH MPOITYIIICHHBIN JIUIIOM CPOK UCKOBOW aBHOCTH. OCHOBaHHEM IS
3TOTO CIIYKaT YBaKUTENbHbIE MPUYMHBI, CBA3aHHbBIE C JIMYHOCTHIO UCTHA (TsKenas 0o-
Je3Hb, OECTIOMOIITHOE COCTOSIHUE, HETPAMOTHOCTD U Jp.). IIpu 3TOM mpUYUHBI poITycKa
CpPOKa MCKOBOM JTaBHOCTH MPHU3HAIOTCS YBAXKUTEIbHBIMH, €CJIM OHH MUMEJIMd MECTO B I10-
cieqHue 6 MecsLEeB JaBHOCTHOIO CPOKa, & €CJIM 3TOT CPOK paBeH O-TH MecCsALEeM WU
MEHee 6-TH MECSIIeB — B TCUEHUE CPOKA JIaBHOCTH.

9.4 lNocneacTeBusa UCTEYEHUST CPOKA MCKOBOW JaBHOCTU

Hcteuenne cpoka MCKOBOM JaBHOCTH, O MPUMEHEHUU KOTOPOM 3asiBISE€T OTBETUUK,
SIBIIIETCS OCHOBAHHEM K BBIHECEHHUIO CYJIOM pelieHus o0 oTka3e B ucke. Kak yxe ObUIO
OTMEYEHO BBIIIE, C UCTEUCHHEM CpPOKa MCKOBOM JABHOCTH CYOBEKTHBHOE IPaBO JIMIIA
HE TPEKpaIIaeTcsi, HO 3HAYUTEIbHO YTPAuUBACTCS BO3MOXKHOCTh €T0 3alUTHI B MIPUHY-
JTUTENHHOM Topsifke. JlaHHOE TOJIOKEHHWE MMEET JIBa BaXXHBIX CIIEACTBUSA. Bo-mepBhIX,
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JOJDKHUK, HE 3asBUBIIMN 00 MCTEYEHMM CPOKAa MCKOBOM JaBHOCTH B OTHOLUEHUH HC-
KOBOTO TpeOOBaHMs, KOTOpOE ObLIO YIOBIETBOPEHO CYIOM, HE BIPaBE BIIOCIEICTBUU
CChUIAThCS Ha €ro UcTeueHne. Bo-BTOPBIX, TOKHUK WM MHOE 00s3aHHOE JINLO, YIOBIIe-
TBOPHBILKE TPEeOOBAHMS KPEAUTOPA 110 UCTEUEHUH CPOKa MCKOBOI 1aBHOCTH, HE BIpaBe
TpeOOBaTh UCIIOJIHEHHOTO OOpaTHO, Ja)Xe B TOM Cilyd4ae, €CIM B MOMEHT HCIOJIHEHUS
00513aHHOCTH JOJKHUK (MHOE 00s3aHHOE JUII0) HE 3HAJT 00 MCTEYCHUH CpPOKa JIaBHO-
cTi. B o0enx cutyanusx HapyIlIeHHOE IIPAaBO KPEAUTOPa 3alUIICHO J1M00 MOCPEACTBOM
YAOBJIETBOPEHUS UCKA, JTMOO MOCPEACTBOM UCIOIHEHUS 00513aTeIbCTBA.

MexaHu3M HCKOBOH TaBHOCTH cpadaThIBacT B paBHOW CTENEHM Kak JJii OCHOBHBIX
(TI1aBHBIX), TaK ¥ aKLIECCOPHBIX (JIOMOIHUTEIBHBIX) 00s13aTeNbCTB. BMecTe ¢ TeM 3aBucu-
MOCTb ITOCJIETHUX OT MEPBBIX OMpPEENSIeT OAHY OCOOCHHOCTh: HCTEUEHUE CPOKA UCKOBOM
JABHOCTH 110 OCHOBHOMY 00513aT€JIbCTBY BEET K MCTEUEHHIO CPOKA MCKOBOH JaBHOCTHU
0 aKLECCOPHOMY 00s3aTenbcTBY. MHaue roBopsi, MOKHO BECTH peub 00 OrpaHUYEHUH
JEICTBUSI MEXaHM3Ma HMCKOBOM JABHOCTU CBOMCTBaMU HEKOTOPBIX 00s3aTenbCcTB. Tak,
C MCTEYEHUEM CpOKa HMCKOBOM JaBHOCTH IO 0053aTelIbCTBY O BO3BpATE CyMMBbI 3aiima
JTAaHHBIN CPOK UCTEKaeT U Mo TpeOOBaHUIO 00 yIulaTe HEYCTOUKH.

OnHako B HEKOTOPBIX CIy4asiX OT/EJIbHBIE CBOMCTBA 00s13aTEIbCTBA MOTYT HE TOJIBKO
OTPaHUYUTH JAEHCTBUE MEXaHU3Ma UCKOBOI 1aBHOCTH, HO U B IIPUHLIUIIE UCKIIIOUUTH €T0
npuMmeHenue. Peub uner o noumeHoBaHHbIX B cT. 208 'K PD tpeboBanusx:

® O 3alIUTC JIMYHBIX HCUMYIICCTBCHHBIX IIPAaB U APYIUX MaTCpUaJIbHbIX 6.]'[8,1‘, KpoO-
M€ CJIy4dacB, YCTAHOBJICHHBIX 3aKOHOM;

® BKJIaJYMKOB K 6aHKy O BbIAAQ4YC BKJIaaa4,
® O BOBMCIICHUHU BpCaa, IPUIYHMHCHHOI'O )KU3HU HUJIM 3JOPOBLIO I'paK/JIaHNHA,

e COOCTBEHHMKA HJIM MHOTO BJajelblia 00 YCTpAaHEHHWU BCAKHX HApyIICHHHA €ro
IpaBa, XOTs Obl 3TU HapyLIEHUs HE ObUIM CBSI3aHBI C JIMILEHUEM BJIaJICHUS.

JlaHHBII nIepeyeHb TPEOOBAaHUI HE SBJISIETCS] MCUEPIIBIBAIOIIMM. 3aKOH OCTaBIIAET 3a
co0o0if mpaBo omnpenessaTh U Apyrue TpeOoBaHUs, Ha KOTOpbIe MCKOBasi JaBHOCTh HE pac-
npoctpansercs. B wactHocT, Cemelinbiii koneke PO compepxut Hopmy (1. 1 ¢T. 9), KOTO-
pasi BOBCE HCKIIIOYAET IPUMEHEHUE UCKOBOW JaBHOCTH K CEMEHHBIM ITPABOOTHOIICHUSM,
KpOME CIIy4aeB, €CJIM CPOK I 3allUThl HAPYIICHHOI'O IIPaBa YCTAaHOBJIEH HEIOCPE-
CTBEHHO AaHHBIM KozmekcoM. JIpyruM mpHMeEpOM BBICTYIAIOT MOJIOKEHHS BIOIKETHOro
konekca P®. CornacHo 1. 4 cT. 93.4 1aHHOTO KOJIeKCa UCKOBasl JaBHOCTb, YCTaHOBJICHHAs
TPKIAHCKUM 3aKOHOJIATEIhCTBOM, HE pacmpocTpaHsercs Ha TpeboBanus Poccuiickoii
denepanyy, BOZHUKIINE, B YACTHOCTH, IO 0053aTeNIbCTBAM 1IEJIEBOr0 (PMHAHCHPOBAHMS
IOpUAMYECKUX JIUL, YCIOBHEM IPEJOCTABIEHUS KOTOPOIO SIBJSUIACh Iepenadya akLui
B coOcTBeHHOCTH Poccuiickoit denepanuu.
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3)
4)
5)
6)
7)

8)
9)

Yto moHMMaeTCs MO/ CPOKOM B I'paXKaAaHCKOM npaBe?

Kakue BUIBI CPOKOB MPEITyCMOTPEHBI ACHCTBYIOMIMM TPAKIAHCKUM 3aKOHOJA-
TEILCTBOM?

Ha3oBute npaBuia uCUUCIEHUS CPOKOB B T'PaXIaHCKOM IIPaBe.
JlaiiTe noHsATHE CPOKA MCKOBOW JaBHOCTH.

ITpuBenuTe mpUMeps! CELUAIbHBIX CPOKOB UCKOBOM JaBHOCTH.

C xakoro MOMeHTa HaA4YMHAETCS TEYEHHE CPOKA MCKOBOM JaBHOCTH?

HazoBute ocHOBaHUS i MPUOCTAHOBIICHUS U MEPEPHIBA TEUCHUSI CPOKA UCKO-
BOU JABHOCTH.

B kakux ClIydadXx BO3MOXHO BOCCTAHOBJICHHUEC CpOKa HCKOBOM ,Z[aBHOCTI/I?

Ha kakue TpeGoBaHuUS MCKOBasi JABHOCTh HE PacHpOCTpaHseTcs?



SAKJTOHEHWE

OOyuuTh CTyICHTa IPAKIAHCKOMY MpaBy 0e3 MPUBUTHS HABBIKOB CYXKACHUM O collep-
KAHUU TPAKIAHCKO-TIPABOBBIX OTHOLICHUH, 00 UX CTPYKTYpE M COCTOSHHUHM HEBO3MOXK-
HO. IMEHHO 3TH HaBBIKM U yMEHHUS IOpUCTa 00€CIEeYNBaIOT IPaMOTHOE HUCIIOJIb30BaHUE
U IPUMEHEHHE T'PakIaHCKO-IIPABOBBIX HOPM U NMPUHIIUIIOB B XO/1€ PELICHUSI COLIMATIbHBIX
3a/1a4 U JOCTUIKEHUS YACTHOIIPABOBBIX HHTEPECOB, B TOM UUCJIE U B MTPOLIECCE PUHYIU-
TEJBHOTO OCYIIECTBICHHS CyObEKTUBHBIX I'paXJIaHCKUX MpaB. [losToMy rmaBHbIE 33241
00y4eHus TPaKIaHCKOMY IPaBy 3aKJII0YAIOTCS HE TOJIBKO B TOM, YTOOBI CTY/ICHT YCBOWII
IPaX<1aHCKO-IIPaBOBbIE MOHATHS, KATETOPUHU U MIPUHLIMIIBI, T03HAJ 3aKOHOAATEIbHbBIE UH-
CTUTYTBl U KOHCTPYKIIUH, HO B TOM, 4YTOObI OCBOMJI IPUEMbI CUCTEMHOI'O ONIEPUPOBAHUS
IOPUINYECKUM HHCTPYMEHTapHUeM 1 IproOpest HaBbIKH MPOo(heCcCHOHATLHOTO MacTepCTBa
MPAKTUKYIOLIErO FOPHUCTA.

N3zyuenue xypca «I'paxaaHckoe MpaBo: 0011ast 4acThy MPeArosaracT CaMoCTOsATENb-
HYI0 IoAroToBKy. [Ipeanonaraercs netanbHOE U3ydeHHUE OTAEIbHBIX BOIPOCOB Kypca IIy-
TEM YTeHUs y4eOHOM 1 HayuyHOU JIUTEepaTypbl, U3yUYEHUS U aHaJI13a HOPMAaTUBHBIX aKTOB.
JlaHHBIN KypC JEKIHMHA BBICTYIAET JIMIIb OJHUM M3 UCTOYHHMKOB 3HAaHUW O I'PaKJaHCKOM
npase.
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[MTIOCCAPUW

Axmui epaofcdancmeo COCI’I’ZOﬂHuﬂ—,HGfICTBHﬂ rpaxxaaH 1 CO6I>ITI/I$I, BJIMAIOIIHUE HA
BO3HUKHOBCHUC, UIBMCHCHUC HIIM IMPCKPAIICHUC IIpaB U 06H33HHOCTCI\/’I, a TaKXXC Xapak-
TCPUIYIOMIUC MIPABOBBIC COCTOAHUA I'PAKIAAH.

I'pasxcoanckasn deecnocobnocms — CIOCOOHOCTh TPaXIaHMHA CBOMMHM JICHCTBHAMU
npuoOpeTaTh W OCYHIECTBIATh IPAXKIAHCKUE TpaBa, CO3/1aBaTh I ce0sl TPaKTaHCKUE
00513aHHOCTH ¥ UCHOJHSTH UX.

I'pasxcoanckoe npago — 6a3oBas OTpacib POCCUICKOTO IpaBa, HOPMbI KOTOPOM Ha
Hayajax JUCIO3UTHBHOCTH, PAaBEHCTBA U MMYILECTBEHHON CaMOCTOSTEIbHOCTH y4acT-
HUKOB T'Pa)IaHCKOTO 000pOTa, BOCCTAHOBUTEIHHON HANPaBIEHHOCTH 3alUTHI U UMY-
LIECTBEHHOI'O XapaKTepa rpakIaHCKO-IPaBOBOM OTBETCTBEHHOCTH PErYJIMPYIOT UMYIIIE-
CTBEHHbIE U JINYHBIE HEUMYIIIECTBEHHBIE OTHOLICHHUS.

I pasicoancrko-npagosas 3awuma HApyuleHHbIX NPas — OXPAHUTEIFHOE BO3/ICHCTBIE
HOpPM, HMEIOIIee IIeJbI0 BOCCTAHOBUTH IPaBa, KOMIICHCHPOBATh HAPYIICHHBIA HHTE-
pec, npeCcub NPOTHUBOIIPABHOC I[eflCTBPIC, NPCIITCTBYOMICEC OCYIICCTBIICHUIO IIpaBa UJIN
00eCIIeYeHHUIO MTPABOIOPSIIKA.

ﬂOG@peHHOCWlb—HI/ICBMCHHOC YHOOJIHOMOYHMEC, BbIJABA€EMOC OAHUM JIMIIOM IPYIroMy
AJI TpeaACTaBUTECIILCTBA IEPEA TPETbUMU JIMIIAMH.

Hckosasa 0asHocms — CpOK ISl 3aIIUTHI IIpaBa M0 UCKY JUIa, IPaBO KOTOPOTo Ha-
PYILIEHO.

Hcmounuku epascoancko2o npaéa — BHEITHUE (POPMBI BBIPAKESHHUS IPaXKIaHCKO-TIPpa-
BOBBIX HOPM.

Jluxeuodayus — npoleypa, HalpaBJI€HHas: Ha MpeKpalleHue AeITeIbHOCTH IOpUIn-
YeCcKoro Jivia 0e3 nmepexojia npaB U 00S3aHHOCTEN B MOPSAKE YHUBEPCAIBLHOTO MPaBo-
IPEEeMCTBA K APYTUM JIUIAM.

Mecmo ocumenscmea epaxcoanuna — MecTo, TAE€ OH MOCTOSHHO WU MpeuMylle-
CTBEHHO IMPO>KUBAET.

Memoo npasosoeo pecyrupoanus — COBOKYITHOCTb IPUEMOB, CPEJCTB, CIIOCOOOB,
MOCPENICTBOM KOTOPBIX MPABO BO3ACUCTBYET HA OOIICCTBEHHBIC OTHOIICHUSI.

Heoeticmeumenvhas coenxa — clielika, HECOOTBETCTBYIOIIAsl TPEOOBAHUSAM 3aKOHA.



Moccapum 89

Obvexm 2padicOaHcKo20 NpagoomHoOule s — T0, Ha YTO MPABOOTHOIIEHUE BO3JEH-
CTBYET.

Obvluau 0enosoco 0b6opoma — CIOXKUBILIUECS U HIMPOKO MPUMEHSEMbIE B KaKOM-
a1b0 00JacCTH MPEANPUHUMATEIBCKON JISSTENbHOCTH MpaBUiia TIOBEICHUS, HE TIpey-
CMOTpEHHBIC 3aKOHOM, HE3aBUCHMO OT TOTO, 3a()MKCHPOBAHbBI JIX OHU B KaKOM-JIHMOO
JOKyMEHTE.

Ocywecmanenue cyObeKMUBHO20 2PANCOAHCKO20 Npasa — pealn3alus yIpaBOMO-
YEHHBIM JIULIOM T€X BO3MOYKHOCTEH, KOTOpBIE COCTABJIAIOT COACpPYKAHUE NPUHAIJIEKA-
LIET0 eMy CyOBEKTUBHOTO IPa’KJaHCKOTO MPaBa.

IIpasoomuowenue — yperyaupoBaHHOE€ HOPMaMH IpaBa OOIIECTBEHHOE OTHOIIEHUE,
Y4aCTHUKU KOTOPOTO BBICTYMAIOT IO OTHOUICHHIO JIPYT K JIPYTry Kak HOCUTENIU CyOBbeK-
TUBHBIX TIpaB M 00s3aHHOCTEH, KOTJa peanu3anus CyObeKTHUBHBIX OOsi3aHHOCTEN obec-
IIEYMBACTCS MEPAMU T'OCYJaPCTBEHHO-IIPUHYIUTEIBHOIO Xapakrepa.

IIpasocnocobrnocms epasxcoanuna — CIOCOOHOCTh UMETh I'PaXIaHCKHE TIpaBa U HeC-
TU TPaXIaHCKUE 00S3aHHOCTHU

llpeocmasumenscmeo — COBEPIICHUE OJHUM JIMLIOM (MIPEACTaBUTEIEM) B Mpeenax
HUMCIOIINXCA Y HCTO TTOJTHOMOY MM CACJIOK U UHBIX IOPUINYCCKUX HeﬁCTBHﬁ OT UMCHHU U B
MHTEpecax Ipyroro Juua (IpeacTaBiIsieMoro).

Ilpeocmasumenvcmeo wpuduueckoeo auya — o00CoOICHHOE TOApa3IeIeHUuEe OpHU-
JIMYECKOTO JINIA, PACIIOIOKEHHOE BHE MECTa €r0 HaXOXKJICHUS, KOTOPOE MPEICTaBISET
WUHTEPECHI IOPUIUYECKOTO JIMIIA U OCYIICCTBISCT UX 3allHTY.

Ipunyunsi epascoarncko2o npaea — OCHOBHBIE Hauajia rpaskJaHCKO-IIPABOBOTO PEry-
JUPOBaHMsI OOIIECTBEHHBIX OTHOIICHUH, KOTOPBIE OMPEACIISAIOT CYIIHOCTh BCEH OTpaciu
IpaXJaHCKOTO MpaBa M UMEIOT B CHJIY MX IPABOBOTO 3aKpeIUICHUs 00IIeo0s3aTeabHoe
3HA4YECHHUE.

Ilybnuunoe obpasosanue — KOIIEKTUBHBIN CyObEKT, TPUOOPETAIONINH IPakJaHCKUE
IpaBa U HECYIIMH I'pa)KAaHCKHE 00S3aHHOCTU MOCTOJIBKY, IIOCKOJIBKY 3TO HEOOXOAMMO
B LIEJISAX peau3aluy 3a1a4d MyOJIn4HOM BIACTH.

Coenxa —,Z[CP'ICTBPIH rpaxxaaH U OPpUAUICCKUX JIWII, HAIIPABJICHHBIC HA BOSHUKHOBC-
HHUEC, UBMCHCHHEC UJIM MMPCKPAINICHUC I'PAXKIAHCKUX IIpaB U 00s13aHHOCTEIA.

Cnocobbi 3auumol 2paxcoancKux npas — 3akperieHHbIe 3aKOHOM MaTepUaIbHO-TIpa-
BOBBIC MEPBI IPUHYAUTEIBLHOIO XapaKTepa, IOCPEACTBOM KOTOPBIX IIPOU3BOJUTCS 3aLLU-
Ta (BOCCTAaHOBJIEHHE) HAPYLIEHHBIX IIPaB U BO3AECHCTBUE HA MPABOHAPYILIUTES.

Cybvexmuenas 00a3aHHOCMb — Mepa JIOJDKHOTO TOBEICHUS 00s3aHHOTO JIUIIA.
Cybvexmuenoe npaso — Mepa BOZMOKHOTO TOBEACHHS YIIPABOMOUYEHHOTO JIUIIA.

DQunuan ropuduiecko2o auya — 060co0IeHHOE ToApa3IeIeHNE IOPUANYECKOTO JIHIIA,
PacIIoNOKEHHOE BHE MECTa €T0 HAXOXKJICHHUS U OCYIIECTBIISIONIEe Bce ero (YHKIUH HITH
WX YacTh.

@opma coenku — crocod, MOCPEACTBOM KOTOPOTO BBIPAXKAaeTCsl BOJSL CTOPOH IIPU
COBEPILICHUHU CIIEIIKU.



920 occapun

Llennas 6ymaca — NOKyMEHT, yIOCTOBEPSAIOIIUN C COOJIIOAEHUEM YCTAaHOBJIEHHOMN
(dhopMbl U 00sI3aTENBHBIX PEKBU3UTOB WUMYIIECTBEHHBIC TPaBa, OCYIICCTBICHUE U Tie-
penada KOTOpbIX 06€3 ero mpeabsBICHUsS HEBO3MOXKHBI.

IOpuouueckuti pakm — KOHKPETHOE )KU3HEHHOE 00CTOSTEIHCTBO, C KOTOPHIM HOPMBI
TPa)XIaHCKOTO TpaBa CBSI3BIBAIOT HACTYIUIEHUE, U3MEHEHHUE U IMPEKpalleHUue IpaxaaH-
CKOTO MPaBOOTHOIICHHUS.

}Opuduuecme Juyo — opranusanusAa, KoTopad UMCECT B CO6CTB€HHOCTI/I, XO3SMCTBEH-
HOM BCJICHUH UJIK OIICPATUBHOM YIIPABJIICHHUU 000co0eHHOE HMYHIECTBO U OTBCYACT I10
CBOUM 00s13aT€ILCTBAM ITHM HUMYIIECTBOM, MOKET OT CBOCTO UMCHU HpI/IO6peTaTB " 0Cy-
IICCTBJIATL UMYIICCTBCHHBIC U JIMYHBIC HCUMYIICCTBCHHBIC IIpaBa, HCCTU 065{33HHOCTI/I,
OLITH HNCTIIOM U OTBETYHMKOM B CYJE.
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